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IN^ THE

United States Circuit

Court of Appeals

FOR THE NINTH CIRCUIT.

Van Gessner,

Plaintiff' in Error,

vs.

United States ok America,
Defendant in Error.

Marion II. Bukjs,

Plaintiff in Error.,

vs.

If United States ok America,
Deje)idant in Error.

John Newton Williamson,
I'lainliff i)i Error.,

vs.

United States of America,
Defendant in Error.

BRIEF OF PLAINTIFFS IN ERROR ON APPEAL.

The above cases were tried in the Court below upon an in-

dictment charging the defendants jointly with the crime of con-

.^piracy to suborn perjury. Separate judgments were entered
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a.irainst each i)f the defendants and each of them has appealed

separatcl> to this conrt. As all were tried toj^^ether upon the

same iiidictment. the (luestions presented are identical and it is

stipulated hy |)laintiffs and defendant in error that they may be

heard together upon the same brief and ar^^ument.

Prior to the writ of error in this case the defendant William-

son, who was a representative in Congress, had sued out a writ

of error to the Supreme Court of the United States, based upon

tlie holding of that court in the I'urton Case, that a sentence of

imprisonment against a member of Congress involved a consti-

tutional question, giving the right of appeal direct to that Court.

At the time the \vrit of error was sued out in this case the con-

stitutional question in the Burton Case had neverbeen decided. This

writ of error to this Court in the Williamson Case was sued out

after the writ to the Supreme Court, and out of abundance of

caution in case the writ to the United States Supreme Court

shculd be dismissed upon jurisdictional grounds.

The jurisdiction of this Court, therefore, in the Williamson

Case depends upon whether the United States Supreme Court

sh:dl entertain jurisdiction thereof and if it holds that it has

jurisdiction to pass upon the merits, then the proceeding in this

Court necessarily fails. If the Supreme Court should take juris-

diction in the Williamson Case and i^ass upon the merits, its de-

cision will necessarily be controlling in all these cases, as the rec-

ord and questions presented (except the constitutional one) are

identical.

THE INDICTMENT INSUFFICIENT.

The indictment in the case attempts to charge the defend-

ants with the crime of conspiracy to suborn perjurv in the mat-
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tor of applications for the purchase of timber lands under the

Acts of Congress approved June 3rd, 1878, and August 4th,

1892, as found on pages 1545 and 1546, Vol. II, of the

United States Compiled Statutes 1901. The indictment is

very much involved and its allegations are exceedingly

vague and uncertain as to the purpose of the alleged conspiracy

and the character of the proceeding in which it was to be com-

mitted—so much so that the different judges before whom the

case was tried (the jury twice disagreed) gave it entirely dif-

ferent constructions, Judge De Haven holding that it applied to

the original application or filing only and Judge Hunt holding

that it applied to the final proof.

It does not describe the lands which are claimed to have

been the subject of the conspiracy, or state their amount or loca-

tion (except that they are in Crook County, Oregon), neither

does it in any way name or designate the persons who were to

be suborned nor state they were unknown to the grand jury;

the language in these regards being to "suborn, instigate and

procure a large number of persons, to-wit, one hundred persons,

to state and subscribe upon their oaths that certain public lands

of the United States, lying in Crook County in said District of

Oregon."

So the indictment did not allege that the conspiracy charged

involved the intention on the part of the conspirators to do all

the things necessary to be done to constitute subornation of per-

jury, and particularly in this: It is not alleged that the defend-

ants as a part of the alleged conspiracy intended or contemplated-

that any one should swear to any matter which the conspiracy

itself contemplated should be false.

It is not charged that the conspirators during the conspiracy



and as a part of it knew that they would in the future know that

the matters to be sworn to by the persons to be suborned would

I)e false. The contention on the part of the i)laintiffs in error is

(!iat the two allegations contained in the indictment, concerninc^

their knowledp^e of the falsity of the matter to be sworn to, at-

fiibutes knowledge to them at some time in the future after the

formation of the conspiracy, without any allegation that the

defendants themselves as a part of the conspiracy, contemplated

or knew that they would have any such future knowledge of the

falsity of the matter to be sworn to.

Neither is it alleged in the indictment that the conspiracy

involved the intention that the persons to be procured should will-

fidl} and corruptly take a false oath, or that the persons to be

procured should knowingly and corruptly swear to that which

was false.

There is nothing in this indictment which charges that the

persons to be suborned were to subscribe the affidavits, etc.. that

they might swear to or that the same should be transmitted to the

Register and Receiver of the local land office, when in order to

be of any effect they must be so transmitted.

These questions were raised by demurrer and by motions in

arrest of judgment and are presented in assignment of errors No.

One, 135, 136.

INDICTMENT CHARGES PERJURY IN ORIGINAL AP-

PLICATION. PROOF ADMITTED AS TO CON-
TENDED PERJURY IN FINAL PROOF.

It is the contention of the plaintiffs in error that if the

mdictment charges anything with such reasonable certainy as

to inform the defendants of the charge against them, it is that

the alleged ])erjury was committed in the matter of the original



applicatiov to purchase which is required by Section 2 of the above

mentioned act. The statement which is allec^ed to have been

falsely subscribed by them and which is the basis of the alleiEred

perjury, being described as stating that the lands "were not be-

ing purchased by them on speculation, but were being purchased

in good faith to be appropriated to the own exclusive use and

benefit"o/ those persons respectively, and that they "had not di-

rectly or indirectly made any agreement or contract in anv way

c-r manner with any other person or persons whomsoever, by

which the titles which they might acquire from the said United

States in and to said lands should inure in whole or in part to

the benefit of any person except himself" and this is the identical

language of the original statement or application required by

and Section 2. This was, as we understand it, the holding

of Judge De Haven at the first trials, but at the last trial the

prosecution was permitted to offer evidence of perjury in the

final proof and the jury over the objection and protest of the

defendants were peimitted to base a conviction substantively

thereon. This question was raised by objection to the evidence

and by request for instruction which was refused and by excep-

tion to the instructions given and is covered by Assignments of

Error Nos. 9, 10, 15, 22, 43, loi, 104, 131.

VARIANCE AS TO SCOPE OF AGREEMENT.

This not being a charge of actual subornation of perjury,

but of an unexecuted conspiracy to suborn, it is contended by

plainiffs in error that the unlawful plan or agreement becomes

itself the substantive element of the charge and must be proved

substantially as laid. The plan or conspiracy alleged was gen-

eral in its character to suborn "a large number of persons, to-

wit, one hundred persons to commit the offense of perjury,



itc." This was allci^ftluT a different thing from a plan to suborn

one or twt) definite incHviduals—yet the prosecution was permit-

t(xl to go to the jury on the theory that proof of a conspiracy

to suborn one or two persons only, was sufficient to sustain a

conviction.

This question was raised by a request to instruct the jury

as follows:

The charge in the indictment is that there was an agree-

ment between the defendants general in its character to suborn

n large niiinhcr of persons to commit perjury. An agreement to

suborn one or two persons only would not sustain the indictment

even if it were proven," and by an exception to its refusal. It is

also raised by an exception to a part of the charge given by the

Court which implied to the contrar}-. These questions are cov-

ered by Assignments No. 121 and No. 105.

ADMISSION OF EVIDENCE AS TO SECRET INTEN-

TION OF APPLICANTS.

The i)rosecution made witnesses of the different applicants

and was ])ermitted to ask each of them what was "his intention"

as to the dis])osal of tlie land at the time he filed—made final

proof, etc. It was and is claimed by defendants, that, as this

was a charge of prior conspiracy to suborn these applicants rath-

er than actual perjury, the secret and undisclosed intentions of

these applicants were not admissible or competent as against

these defendants and this question was raised by suitable objec-

tions at the tiiue of the admission of the evidence and is present-

ed here by assignmnts of error No. 2. 3, 7, 8, 12. 13, 17, 19, 20,

21, etc.



EVIDENCE AS TO ALLEGED FALSITY IN APPLICA-
TION OF DEFENDANTS BIGGS AND WILLIAMSON
AS TO LAND TAKEN BY THEM BEING MOST VAL-
UABLE FOR TIMBER.

After introducing- in evidence the sworn statements of

these defendants Bigg-s and Williamson stating that the land

taken by them was most valuable for its timber, the prosecution

were permitted over the objectoin of defendants to go at length

into the character of the timber on these claims and offer evi-

dence tending to show that the timber thereon was of compara-

tively little value and that it was more valuable for other pur-

poses.

It was and is contended by the defendants that this testi-

mony was inadmissible both because the defendants were charged

with a conspiracy to suborn others, not to commit perjury them-

selves, and because there was no charge in the indictment of pro-

posed falsity in the matter of the character of the lands—the in-

dictment on the contrary alleging that the lands zverc subject to

entry under the timber law. This question was raised by objec-

tion to the evidence. See assignments No. 32, ^^, 35, ^y, 39, and

by request for instruction assignment No. 129.

EVIDENCE AS TO ALLEGED FALSITY IN THE APPLI-

CATIONS OF THE VARIOUS PERSONS THAT THE
INDICTMENT ALLEGES PLAINTIFFS IN ERROR
WERE TO SUBORN, TOUCHING THE QUESTION
OF WHETHER THE LAND APPLIED FOR WAS
MORE VALUABLE FOR TIMBER OR OTHER PUR-
POSES.

Over the objection and exception of the plaintiffs in error

the government was allowed to introduce evidence tending to
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show that thf timlnT was of coni])arativc small value upon the

land a])i)lic(l lor hy the varitnis entrynien whom it was alleged

plaintiffs in error conspired to suborn.

The evidence introduced on this <iuestion bore upon the

truth of the statement contained in the various sworn statements

and final proofs introduced in evidence. Evidence was intro-

duced on this ])oint tending to show that most if not all of the

land described in the indictment wherein the alleged overt acts of

Biggs are set out was of little value for timber and the plaintiffs

in error contend that such testimony was inadmissible inas-

much as the indictment charged that the land was suTJject to

entrv under the timber and stone act. and that each of the per-

sons mentioned in the valious alleged overt acts of Biggs was a

person to be suborned. It is contended by plaintiffs in error

that under the indictment the proceeding in which perjury was

to be suborned were those wherein land chiefly valuable for its

timber was being a])plied for. The question was raised by ob-

jections and exceptions to the testimony introduced tending to-

show that the land was of little value for timber, and by requests

made the Court to charge the jury and is presented in assign-

ments of error numbered 34. 35. 36. T^y, 38. 39, 40. 41, 80, 94.

125,127 and 128.

THE .ADMISSION OF EVIDENCE OF OTHER OF-

FENSES.

At the trial of the cause the Court permitted the prosecu-

tion to offer evidence tending to show that two of the defend-

ants. Van Gesner and Williamson, had obtained land unlawfully

from the State of Oregon and tending to show that defendant

\ an (Jesner l>ad induced one Mary W. Swearingen and his sis-
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ter, Mrs. Gerowe, to purchase land from the State of Oregon

for the benefit of said WilHamson and \'an Gesner and to com-

mit perjury in the purchase of the land and also to offer evidence

tending to show that said defendant \'an Gesner had attempted

to induce a Air. Perry to make like purchase for their benefit.

These matters the prosecution were permitted to go into

in detail.

The testimony was put in as rebuttal testimony and defend-

Van Gesner was called for rc-cross-cxauiination in the matter

after the defendants had rested their case and the prosecution

had entered upon its rebuttal and for the ostensible purpose of

laying a foundation for the impeachment of V^an Gesner. Prior

to this cross-examination said defendant had not testified at all

in relation to the school land matters. The question was raised

by objections to the testimony as incompetent and imaterial ai«d

tending to prejudice defendant by collateral matters and to the

recall of the defendant for further cross-examination after close

of defendant's case and also by objections to the questions as not

proper cross-examination and also by objections to the testimony

as to these transactions offered in rebuttal as not proper rebuttal

and not proper impeaching questions and upon the ground that

no sufficient foundation for the impeaching questions had been

land. These questions are presented in assignments of error

Nos. 53, 54, 66, 67, 68, 69, 70, 71, 72, 72a, 7Z, 74, 75- 7^, 77, 7^,

79, 80, 81, 95.

ERROR AS TO INSTRUCTIONS.

At the proper time the defendants asked the court to in-

struct the jury as follows: "Even if you should find that some

one of the defendants intended to suborn perjury or even actual-



Iv (lid so. this would not justify a conviction of the charj^^e in

this in(hctmcnt unless you further find that two or more of these

defendans. definitely planned and aci^reed amon.t:: themselves to

procure the alle.qed perjury." And attain, "Even if you fi t!

that ])erjury was committed by some one or more of the apph'-

cants in question that would not justify a verdict of guilty unless

you further find that at least two of the defendants conspired or

ao^reed together to procure the perjury to be committed." And

again, "The defendants are not charged with defrauding or at-

tempting to defraud the government and therefore an\- mere at-

tempt to evade the law on their part (if there was any such at--

tempt) would not justify a verdict of guilt}' unless there was ac-

tually an agreement and conspiracy among themselves to pro-

cure perjury." But the Court refused to give each of the in-

structions and the questions presented thereby are presented b}

the exceptions to such refusal, and are covered by Assignments of

Error Nos. i lo. 1 1 1 and 1 12.

THE JURY SHOULD NOT HAVE BEEN PERMITTED TO
BASE THEIR VERDICT UPON ANY FALSITY NOT
CHARGED IN THE INDICTMENT.

This question was presented by the following instructions.

which were re(|uested by the defendants : "The charge in this

indictment is that the oaths of the applicants in question were

intended to be false in the matter of he alleged contract to con-

vey to Van Gesner and Williamson and you must base your find-

ings on that charge alone." And again, ''there is no charge in

the indictment that the alleged oaths the applicants were to take

ivere false as to he character of the land or, as to the manner of

obtaining the money with which to pay for it." And again

"eirn if yon shonid believe therefore that flic applicant or some



(The followinj^ was accidentally omitted from tlie state-

ment of the case by the ])rinter:)

LMPEACHMEXT i)V WITXESS BRAXTOX.

( )ne Branton was an important witness for the defense. He

testified that he was present at the time of the alleged arrange-

ment between Van Gesner and a large number of the ajjplicants

and heard the talk and that \ an ( lesner did not agree to ])ur-

chase the land, but on the contrary, reftised to make any agree-

ment : that Dr. ( iesner was asged by one of the a])plicants if he

would buy the claim and Dr. Gesner stated "that he could not

buy them, he coidd not make a contract at all, and further said

you can't sell them and went ahead to give his reasons for it."

That "he said he had legal advice on the matter and he was told

that he conld not make any contract at all." Etc. etc.

On cross-examination he was asked in relation to certain

conversations at a place called the Adams Ranch, a few days be-

fore the talk between the applicants and \"an ( lesner referred to,

and was asked where he was going at this time when he was at

the Adams ranch, and he ansdered that he was going to \'ale,

which is in the Eastern part of the State of Oregon.

The prosecution was then permitted to ask him if he did

not state to different parties at that time that he was going to

Idaho, and to im]:)each him b\ calling witnesses to prove that he

had stated at that time that lit was going to the latter place.

The question was raised by proper objections to this evi-

dence and the question is whether or not you may impeach and

discredit a witness by provmg alleged contradictory statements

/// relation to a coUativa' ina/fir in no -a'ay material to flic case un-

der consideration.

There was also an attcm])t to im])each this witness by evi-

dence tending to show that he had said to different persons that

the reason why he didn't take a timber claim was because there

was not enough in it. This declaration if made was probabl}

proper matter of impeachment, but our contention in that regard

is, that there was no sufficient foundation laifl by asking the

witness as to tir.u-, place and persons present.
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of them zvcrc inaccurate or testified falsely as to ivhcre or hozo

they obtained the inoney to prove up on their claims, that alone

zuonld not be sufficient to sustain a verdict of guilty in this

cause." These instructions were refused and the questions arc

presented by exceptions to the separate refusal of each. They

are covered by the 124th, 125th and 126th assignments of error.

INSTRUCTIONS AS TO OVERT ACT.

The Court charged the jury as follows: "The of tense is

sufficiently proved if the jury is satisfied from the evidence, be-

yond a reasonable doubt, that two or more of the paities chai-.n^l,

in any manner or through any contrivance positively or tacitly

came to a mutual understanding to accomplish a comn'.on anl

unlawful design, followed by sonic act done by any one of the

parties for the purpose of carrying ito int execution."

It was and is the contention of the defendants that this in-

struction should have been limited to the overt act charged in

the indictment and also to the acts of defendant Biggs zvho zvas

the only person charged in the indictment to have committed any

overt act. The question is presented by proper exception to tho

instruction and is the 97th assignment of error.

THE FOLLOWING IS A SPECIFICATION OF THE ER-

RORS RELIED UPON BY THE PLAINTIFFS

IN ERROR:

First. The said Circuit Court erred in overruling the de-

murrer of the said defendant Van Gesner to the indictment filed

in said cause, demurring to said indictment upon the ground

that it and the matters and facts therein contained, in the man-

ner and form the same are stated, are not sufficient in law, and
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arc not sufficient to constitute a crime, and that said indictment

is not direct and certain as to the crime charged, or the particu-

lar circumstances of the crime; and that it does not set fortli

the name or identity of the persons defendants, or charged witli

having conspired to suborn, and does not describe or identify

the perjury which is alleged to have been suborned, instigated

and procured, or the land as to which said perjury was commit-

ted.

Second. In overruling the objection of said defendant to

the question asked witness P)en Jones.

Q. Now, at the time you signed and swore to it did you

intend to convey this land to Dr. Gesner for the consideration

named by him to, as testified by you, as soon as you obtained

the title thereto?

And in permitting the witness to answer the same.

A. Yes. sir.

Third. In overruling the objection of the said defendant

to the question asked of witness Ben Jones.

Q. ]\Ir. Jones, at the time you subscribed this final proof

paper, what was your intention with reference to this land as to

what you would do with it when you obtained the title?

And in ])ermitting the witness to answer the same.

A. Let Gesner have it.

Fourth. In overruling the objection of the said defend-

ant to the question asked of witness Green Beard.

Q. At the time you appeared before him to file did you

sign these two papers (showing witness sworn statement or ap-

plications).

And in ])ermitting the witness to answer the same.

A. They look very much like the ]iai)ers I signed.
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Seventh. In overruling the objection of the said defendant

to the question asked of Green Beard.

Q. At the time you signed these papers what was your in-

tention as to what you would do with the land when you ob-

tained title to it?

And in permitting the witness to answer the same.

A. Why the land was to go—the land was to be turned

over to Williamson and Gesner.

Eighth. In overruling the objection of the said defendant

to the question asked of the witness John F. Watkins.

Q. What was your intention at the time you signed this,

as to what you would do with the land, if anything, when you

got it?

And in permitting the witness to answer the same.

A. I intended to convey it to that Company, Williamson

& Gesner.

Ninth. In admitting over the objection of the said de-

fendant the final proof papers of the witness John F. Watkins,

as follows:

4-379

TIMBER AND STONE LANDS.

Testimony of Claimant.

John S. Watkins being called as a witness in support of his

application to purchase the N. E. 1-4 of Sec. 24. Township 15

South, of Range 19, East W. M., testifies as follows:

Question i. What is your age, postoffice address and

where do you reside?

Answer. 43, Prineville, Ore., Crook Co., Ore.

Question 2. Are you a native born citizen of the United

States, and if so, in what state or territory were you born?

Ans. Yes, in Oregon.
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Quos. 1,. Arc \()u tlic idoiitical person who applied to pur-

chase this hmd on the 21st day of July, 1902, and made the

sworn statement assigned by law before the Register (or R.»-

ceiver) or I'nited States Commissioner, on that day?

Ans. Yes.

Ques. 4. Are you acquainted with the land above described

by personal inspection of each of its smallest legal subdivisions?

Ans. Yes.

Ques. 5. When and in what manner was such inspection

made ?

Ans. In July, 1902; personal inspection.

Ques. 6. Is the land occupied ; or are there any improve-

ments on it not made for ditch or canal purposes, or which were

not made by or do not belong to you ?

Ans. No.

Ques. 7. Is the land fit for cultivation, or would it be fit

tor cultivation if the timber were removed?

Ans. No.

Ques. 8. What is the situation of this land, and what is

the nature of the soil, and what causes render the land unfit for

cultivation ?

Ans. Hilly, rough and rocky, and the soil is not fit for

cultivation.

Ques. 9. Are there any salines, or indications of dejiosit of

gold, silver, cinnibar, copper, or coal on this land? If so, state

what they are, and whether the springs or mineral deposits

are valuable?

Ans. No.

Ques. 10. Is the land more valuable for mineral or any

other [)iirj)oses than for the timber and stone thereon, or is it

chiefly valuable for timber or stone?
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Ans. Timber.

Ques. II. From what facts do you conclude that the land

is chiefly valuable for timber or stone?

Ans. It is rough, hilly and rocky and is covered with or-

dinary good timber.

Ques. 12. What is the estimated market value of the

timber standing upon this land?

Ans. About $800.00.

Ques. 13. Have you sold or transferred your claim to this

land since making your sworn statement, or have you directly or

indirectly made any agreement or contract in any way or man-

ner, with any person whomsoever, by which the title which you

may acquire from the Government of the United States may-

inure in whole or in part, to the benefit of any person except

yourself.

Ans. No.

Ques. 14. Do you make this entry in good faith for the

appropriation of the land exclusively to your own use and not

for the use or benefit of any other person?

Ans. Yes.

Ques. 15. Has any other person than yourself, or has any

firm, corporation or association any interest in this entry you are

now making, or in the land, or in the timber thereon?

Ans. No.
' JOHN S. WATKINDS.

I hereby certify that the above named John S. Watkinds

personally appeared before me; that I verily believe affiant to

be the person he represents himself to be ; and that each question

and answer in the foregoing testimony was read to him in my

presence before he signed his name thereto, and that the same
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was sul)scril)c(l and sworn to before me at Prineville, Oregon,

this 8th (lay of December, 1902.

M. R. BIGGS,

U. S. Commissioner for District of Oregon.

Xotk: Evcr\' ])crson swearing falsely to the above dep-

osition is guilty of perjury and will be punished as provided by

law for such offense. In addition thereto the money that may

be i)aid for the lands is forfeited, and all conve}ances of the

land or of any right, title or claim thereto was absolutely null

and void as against the L'nited States.

I hereby certify that I have tested the accuracy of aft 'ant's

information and the bona fides of this entry by a close aad suf-

ficient oral cross-examination of the claimant, and his wit-

nesses, directed to ascertain whether the entry is made ir. good

faith for the appropriation of the land to the entryman's own

use and not for sale or speculation, and whether he has conveyed

the land or his right thereto, or agreed to make any such con-

veyance, Of whether he has directly 01 indirectly entered .n'-

any contract or agrer".ient in any manner with any pers');-. <-

,

persons whomsoever by which the title that may be acquired !»>

'he entry shall inure in whole or in part to the benefit of any

per.son or persons except himself, and am satisfied from such

examination that the entry is made in good faith for entry-

man's own exclusive use and not for sale or speculation, nor i!i

the interest nor for the benefit of any other person or persons,

firm or corporation.

M. R. BIGGS,

U. S. Commissioner for District of Oregon.

Tenth. In admitting over the objection of the said de-

fendant the cross-examination of said claimant, J. F.. Watkinds,

:iaJc in connecti :>n with .'^.lid final proof, as follow.
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TIMBER AND STONE LANDS.

Cross-Examination of Claimant in Connection with Direct Ex-

amination on Form 4-370.

Before taking the testimony the Register and Receiver will

read or cause to be read to the witness, Section 2392 of the Re-

vised Statutes in regard to perjury—see bottom of page on Form

4-371—and see that witness understands same.

Question i. Are you an actual bona fide citizen of this

state ?

Answer. Yes.

Question 2. Are you married or single?

Answer. Married.

Question 3. Where did you reside prior to becoming a

resident of this state, and what was your occupation?

Answer. Born and raised in Oregon. Am a farmer.

Question 4. How long have you been .an actual resident

of this state, and where have you lived during all of this time?

Answer. 43 years. Linn and Crook counties.

Question 5. What has been your occupation during the

past year, and where and by whom have you been employed and

at what compensation?

Answer. Farming for myself.

Question 6. How did you first learn about this particular

tract of land and that it would be a good investment to buy it?

Answer. In July, wanting to take timber, went up in the

timber and located this land.

Question 7. Did you pay or agree to pay anything for this

information. If so, to whom and the amount?

Answer, No.

Question 8. Have you made a personal examination of
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each smallest subdivision of said land? If so, state when and

under what circumstances and with whom.

Answer. Yes, in July, with my wife and dauj^hter. Wil-

ford J. C. Cain and Georj^e M. Gaylord.

Question 9. How did you identify said lands? Describe

it fully.

Answer. By Government corners as N. E. 1-4 Sec. 24, Tp.

15 S., R. 19 E. W. M.

Question 10. How many thousand feet, board measure,

of lumber did you estimate that there is on this entire tract, and

what is the stumpage value of same?

Answer. One and a half million feet, at 50 cents per M.

Question 11. Are you a practical lumberman or woodman?

If not, how did you arrive at your estimate of the quantity and

value of the lumber on the land?

Answer. I Have worked a great deal in the woods.

Question 12. What do you expect to do with this land

and lumber on it when you get title to it?

Answer. I expect to use it the best I can.

Question 13. Do you know of any capitalist or company

which is offering to purchase timber land in the vicinity of this

entry? If so, who are they and how did you know of them?

Answer. No.

Question 14. Has any person offered to purchase this

land after you acquire title? If so, who and for what amount?

Answer. No.

Question 15. Where is the nearest and best market for the

timber on this land at the present time?

Answer. Prineville, Or.

Question 16. Did you pay out of your individual funds,
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all expenses in connection with making this filing and do you

expect to pay for the land with your own money?

Answer. Yes.

Question 17. Where did you get the money with which

to pay for this land, and how long have you had same in your

actual possession?

Answer. Made it out of my hay crop of this year ; had it

about two months.

Question. Have you kept a bank account during the past

six months, and if so, where?

Answer. No.

In addition to the foregoing the officer before whom the

proof is made will ask such questions as seem necessary to

bring out all the facts in the case.

JOHN S. WATKINDS.
Twelfth. In overruling the objection of the said defendant

to the question asked of said witness Joel Calavan.

Q. What was your understanding at the time as to what

the terms were upon which you were taking it up?

And in permitting the witness to answer the same.

A. Why, I understood that I was to receive $500 for the

same when the patent issued.

Thirteenth. In overruling the objection of the said de-

fendant to the question asked of said witness Calavan.

Q. And it was your intention at the time you were making

that filing to convey it for the $500 as soon as you did get pat-

ent, or what was your intention in respect to it?

And in permitting the witness to answer the same.

A. My inention was to convey it to them when I got pat-

ent.

Fourteenth. In overruling the objection of the said de-
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fcndant to the qucstii)n asked of said \viln/.'ss Calavan.

Q. To whom?

And in permitting the witness to answer the same.

A. To Gesner.

Fifteenth. In a(huitting' the final proof papers of the said

witness Calavan, together with the cross-examination of the

claimant which said final proof and cross-examination were sub-

stantially the same as in the case of witness Watkinds herein-

before set forth.

Seventeenth. In overruling the objection of the said de-

fendant to each of the following questions, and in permitting the

answers thereto.

Q. That was your idea at the time, was it?

A. Yes, sir.

Q. Now, at the time that you filed, what was your intention

as to what you would do with the land when you got title?

A. It was my intention to let Gesner have it.

Q. WHiat was your understanding as to whether }-ou had

promised to do that or not.

Q. Well, what did you believe.

A. Well, I would have felt that way if I had went ahead

and proved up on land and they had furnished me the money

to do it with.

Q. That was your understanding of it?

A. Yes, sir.

Nineteenth. In overruling the objection of the said de-

fendant to the question asked of witness Jeff Evans.

Q. Now, at the time you signed that paper, what was

your intention as to what you would do with the land when you

secured a patent to it?

Anfl in permitting the answer to the same.
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A. Well, of course, I calculated to sell it ; I supposed that

Mr. Gesner would take the land.

And also in overruling the same objection to each' of the

following questions and in permitting answers thereto by the

same witness.

Q. For what consideration?

A. Well, I supposed he would give me $500.00 for it.

Q. Was it your intention at the time you signed that to car-

ry that out?

A. Well. I intended to take that for it if I could not get

anything more out of it.

O. If you could not get anything more out of it?

A. Yes.

Q. Did you tell him that?

A. No, I didn't.

Q. You were careful not to, were you?

A. Yes.

O. Why were you careful not to?

A. Well, I thought at the time maybe that I could get more

out of it.

Q. Why didn't you let him know that.

A. Well, I don't know exactly. I thought it was a little

sum of money to get out of it, but still if I could not get any

more I calculated to take it.

Q. Why didn't you tell him you calculated to try to get

more from some one else if you could?

A. I didn't think there was any use.

Q. Wasn't it because you didn't think he would lend you

the money?

A. No, I didn't think—well, yes, I guess that is—that
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would he the main tiling-. I supposed that he wanted the land.

I knew that he wanted the land.

TwENTiKiii. in dverrulint^ the ohjection of the said de-

fendant to the (|uesti(>n asked of witness Henry Hudson.

Q. What was your intention as to what you would do

with the land at the time you signed that?

And in permitting the witness to answer the same.

A. Well, I was going to sell it, of course, if I could. I

took it up for speculation.

And also in overruling the same objection to each of the

following questions and permitting the answers thereto.

Q. Sell it to whom?

A. Well, I was going to sell it to the highest bidder. I

was calculating to make $1000.00 out of it if I could, and if I

could not I would let it go to Dr. Gesner.

Q. What did you understand at that particular time as to

whether you had agreed to sell it to Gesner or not?

A. Well, 1 don't know, it was a kind of an agreement, a

verbal one, though.

TwENTV-FiKST. In Overruling the objection of the said de-

fendant to the question asked of Christian Feuerhelm.

Q. Now, at the time you filed this paper—signed it—what

was your intention as to what you were going to d.o with the

"land when you got title to it?

And in permitting the witness to answer the same.

A. Well, I thought it shouM go to Gesner.

TwENTV-SECONi). Error in admitting in evidence over the

objection of the said defendant the final proof papers of the said

witness Christian Feucriielni, which said final proof papers wee
of like tenor and effect as those hereinbefore set <^orth of John
Watkinds.
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Twenty-third. In overruling the objection of the said de-

fendant to the question asked of said witness Feuerhelm.

Q. What was your understanding when you left Gesner

and when you filed on a claim as to whether you had promised

that you would let him have it when you got the title.

And in permitting the witness to answer the same.

A. Well, there was no real promising.

And also in overruling the objection of each of the follow-

ing questions and in permitting the answers thereto.

O. You didn't say that.

A. No, sir.

Q. But what was your understanding as to what he be-

lieved and what did you believe.

A. I believed nothing else but I went in to file on the claim.

Q. At the time you filed, did you intend to let Dr. Gesner

have the land when you got the title—at the time you were sign-

ing that paper—filing?

A. I guess I thought so.

Twenty-fourth. In overruling the objection of the said

defendant to the question asked of witness Lettie Watkinds.

Q. What did he say.

And in permitting the answer to the same.

A. Well, he said that Mr. Biggs wanted us to go and take

timber clairs or something like that.

And also in overruling the objection of said defendant to

each of the following questions and in permitting the answers to

the same by the same witness.

Q. Do you remember what else he said about it as to what

the terms were, or anything of that sort, what you were to make

out of it?
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A. Well. iii\ utulcrstandiiig was \vc would make a!)out

$75.00.

Q. And how were you to make it?

A. Well, from Gesner and Williamson was my understand-

ing.

Q. Is that what your husband told you.

A. I think so.

Q. Did he say what you were to do with the land when you

got the title? Did your Inisband tell you what you were to do

with the land when you got the title?

.\. Yes sir.

y. What did he say?

A. To sell it to Gesner & Williamson.

TiiiKiv-SECOM). In overruling the objection of the sa;<'

(kfendant to the admissicyi; of each and all of the seven cert.un

fliotographs taken b> oni- A,. B. McAlpin of different i)oints on

ihe limber claims of M. R. T ggs, one of the said defendants.

TiiiUTV-SECOXD (a) Error in admitting over the objeciiou

of the said defendant each and all of the six photographs taken In

said A. 1>. AlcAlpin on the claim of defendant Williamson so as

to show different jjortions of said claim.

TiiiRTV-FouKTii. Error in admitting over the objection of

the said defendant photograi)hs of the claims of several of the

other applicants, such a])plicants being other than the defend-

ants.

Thirtv-fh-th. In overruling the objection of the said de-

fendant to the (juestion asked of witness David Edgar.

Q. After looking at the memoranda, can you tell us as to

the general character of the NE 1-4 of 24-15, 18 E-

And in permitting the witness to answer the same.

A. Yes. sir, 1 can give you a general idea. It is an open
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country with very little timber to speak of. It is a grass country.

Thirty-sixth. In overruling the objection of the said de-

fendant to the question asked of witness David Edgar.

Q. What is the chaiacter of the whole of township 15-19,

as to timber?

And in permitting the witness to answer the same.

A. What I saw of it, it does not amount to anything for

the timber, I should think. That is, what I saw of it.

Thirty-seventh. In overruling the objection of the said

defendant to the question asked of the witness David Edgar.

Q. What was the character of the Biggs claim?

And in permitting the witness to answer the same.

A. Well, it is open country, with some timber, a few trees,

scrubby, nothing of any account.

Thirty-eighth. In overruling the objection of the said

defendant to the question asked of said witness David Edgar.

Q. For lumber, what would you call the grade of the

timber up there, the best of it?

And in permitting the witness to answer the same.

A. I would call it very poor, coarse.

Thirty-ninth. In overruling the objecti(,)n of the saiil

defendant to the question asked of said witness Edgar.

Q. Make an estimate of the amount of timber on the J.

N. Williamson claim.

And in permitting the witness to answer the same.

A. I estimate the timber at 320,000 feet.

Fortieth. In overruling the objection of the said

defendant to the admission of similar questions and similar

answers concerning the amount of timber upon different claims

taken by different applicants, and to the answer of the wit-
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ness tending to show the amount of timber of each of said dif-

ferent claims.

Forty-first. In overruling the objection of the said de-

fendant to the testimony of one John C. Murray and one William

Mitchell and each of them, each of whom testified along the

same lines as the said witness Edgar.

FoRTY-SECOxn. In overruling the objection of the said df^

fendant to the question asked of said witness William Mitchell.

Q. What did you hear him say?

And in permitting the witness to answer the same.

A. Dr. Gesner came into the hotel and Mr. Cooper said:

"Hello, Doc, how is things getting along up there?" Those fel-

lows fellows don't seem to be wanting to tell all they know ; they

dassant tell all they know.

Forty-third. In overruling the objection of the said

defendant to the admission of the final proof of and cross-ex-

amination of Laura Biggs, and final proof and cross-examina-

tion of Mrs. Williamson, Ora F. Parker, Sarah Parker,

Foster, Mrs. Foster, Josiah Hinkle, Chas. Graves and Maria

Graves, and in admitting the final proof and in admitting the

cross-examination of each of said persons and of the whole.

Forty-fourth. In overruling the motion of the said de-

fendant for the striking cut of all of the testimony in relation

to the final proofs.

FiFTY-.sECOXO. In overruling the objection of the slid

defendant to the question asked of said witness Williamson.

Q. Didn't you have an interest in some with Boggs? In

the neighborhood of the reserve, the lines of the reserve, which

were withdrawn on July 28th, 1902. Didn't you have an inter-

est in some school sections with Boggs and Gesner.
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And in permitting and directing the witness to answer the

same.

A. Not in that section of the country.

Fifty-third. In overruHng the objection of the said

fendant to the question asked of said witness WiUiamson.

Q. Did you have any in Crook county in connection with

Boggs and Gesner?

And in permitting and directing the witness to answer the

same.

A. I am not certain ; there might have been a section or

two. There might have been some. I have forgotten where that

land is, but I think there was some next the hne.

Fifty-fourth. In overruHng the objection of the said

defendant to the question asked of said witness WilHamson.

Q. Boggs secured the application for those in Prineville*

for you in July 1902, didn't he?

And in permitting and directing the witness to answer the

same.

A. No one ever secured any application for me.

Sixty-first. In overruling the objection of the sail

defendant to the question asked of witness Campbell Duncan.

Q. Mr. Duncan, when you first saw Clarence Branton—

the witness hereinbefore referred to, there (at the Adams ranch)

what did he tell you, if anything, as to where he was going?

And in permitting and directing the witness to answer the

same.

A. He said he was going to Idaho, on his road there.

Sixty-second. In overruling the objection of the said

defendant to the question asked of said witness Campbell Dun-

can.
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Q. And in tliat talk did Branton tell yon that the reason

he did not take ni) a claim was bccanse there wasn't enough

in it?

And in permitting the witness to answer the same.

A. Yes, sir.

Sixty-third. In overruling the objection of the said de-

fendant to the question asked of witness William Adams.

Q. Well, did he state to you that he was going to Idaho

at that time?

And in permitting the witness to answer the same.

A. Yes, sir.

Sixty-fourth. In overruling the objection of the defend-

ant to the question asked of the said witness William Adams.

Q. I am talking about the time he was camped there. Did

he then state to you that he was going to Idaho?

And in permitting the witness to answer the same.

Yes, sir.

Sixty-fifth. In overruling the objection of the said de-

fendant to the question asked of witness Frank Ray.

Q. And on that occasion, did he say to you that the reason

he did not take a timber claim at that time that he was up there

at the shearing plant was because there wasn't enough in it, or

words to that effect.

And in permitting the witness to answer the same.

A. Yes, he did.

Sixty-sixth, In overruling the objection of the said de-

fendant to the question asked of witness Van Gesner.

Q. Doctor, I will ask you to examine that certified copy



—29—

of those letters, and you can examine the certificate also. The

letter referred to was as follows

PRINEVILLE, Or.. June 23, 1902.

M. L. Chamberlain,

Salem, Or.

My Dear Sir:

Inclosed find check for $80 for payment on the West half

of Section 16, T. 15 S. R. 19 E., containing- 320 acres. IMy sis-

ter. ]\Irs. S. ^I. Gerowe, will forward the application as soon as

she can sign it. Who has the S. E. 1-4 of that section. Is it

paid up on or it it subject to a new filing. Please let me know

at your earliest convenience.

I remain

Yours respect.

VAN GESXER.

And in permitting the ' witness to answer the same.

A. I guess I wrote that letter.

Sixty-seventh. In overruling the objection of the defend-

ant to the question asked of witness Van Gesner.

Q. You think you wrote that letter?

And in permitting the witness to answer the same.

A. Yes.

Sixty-eighth. In overruling the objection of the defend-

ant to the question, asked of witness Van Gesner.

O. And received the reply that is attached there?

And in permitting the witness to answer the same.

A. I don't remember the reply ! I don't remember any-

thing about that.

Sixty-ninth. In overruling the objection of the said de-

fendant to the question asked of witness Van Gesner.

O. But you remember writing the letter?
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And in ])(.Tniittin<; the witness to answer the same.

A. I renicniher writing- some letter there.

SiiVENTiiCTii. In overrnhng the objection of the defend-

ant to admitting in evidence a certified copy of the appHca-

tion of Sarah M. Gerowe to purchase the W 1-2 of Section 15,

Tp. 15, S. R. 19 E.. dated 26th day of June, A. D. 1902, to-

gether with the affidavit attached.

Skve.n rv-FiusT. In overruhng tlie objection of the said de-

fendant to the admission of a certified copy of a deed from the

State Land IJoard to WilHamson, Wakefield & Gesner for the

same, bearing date of 21st day of August, 1902.

Sevknty-second. In overruhng the objection of said de-

fendant to the admission of a certified copy of the letter herein-

before specified.

Seventy-second. .. (a) In compelling the defendant Van

Gesner to be recalled for further cross-examination after the

close of defendant's case and after the opening of the Govern-

ment's case in rebuttal, and in compelling him to answer the fol-

lowing questions.

Seventy-third. In overruling the objection of the said

defendant to the question asked of witness Van Gesner.

Q. Doctor, in Print ville, between the 15th day of June,

1902, and the 25th day of June, 1902, did you have a conversa-

tion with Lawrence T. Perry, in that conversation, did you ask

him to sign a school land application and an assignment of the

same to the firm of Williamson & Gesner, or Williamson, Wake-

field & Gesner, and state to him that the land was up in I lorse

Heaven country; and did he ask you how much there would be

in it for him, and did you answer $50; and did he then say, if

he took up any school land, he would keep the land for his own
use, and walked off, and did you say, as he was walking off, that
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it would be no trouble, "All you would have to do would be to

go to the office and sign a paper," or words to that effect?

And in permitting and directing the witness to answer the

same?

A. I will say Hkiever had any such conversation with Mr.

Perry as that, none whatever at any time, June, July or any

time.

Seventy-fourth. In overruling the objection of the de-

fendant to the question asked of witness Van Gesner.

Q. On or about June 24, 1902, in Prineville, did you ask

Mary W. Swearingen to file upon 320 acres of school land in

section 16, township 15-19, in the Horse Heaven country and

tell her that you would give her $50, if she would make the ap-

plication and an assignment to Williamson & Gesner, or Wil-

liamson, Wakefield & Gesner, or words to that effect? Or did

you tell her you would give her $25 for filing upon 160 acres, at

the same time and place ?

And in permitting and directing the witness to answer the

same.

A. Why, I think she filed on a piece of land up there, but

there was no contract to sell it to me. She was keeping boarders

there, and there was a vacant piece, and I told her she could make

something out of that land by filing on it, and if she wanted to

file on it, I would let her have the money, and I did let her have

the money, I think, and she filed on the land, and I bought the

land of her. But I had no contract with her before to buy, no

specified sum or anything else.

Seventy-fifth. In overruling the objection of the said

defendant to the question asked of witness L. T. Perry.

Q. Mr. Perry, in -Prineville, between the 15th and 26tli of

June, 1902, did Dr. Gesner ask you to sign a school land applica-
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tion and an assignment lo the In-m of Williamson, Wakefield &

Gesner, or Williamson & ficsner. and did y(>u ask him where the

land was, and did he tell \-ou it was u]) in the Horse Heaven

country ; antl then did you ask him what there would he in it for

you, and did he answer $50? And did you then tell him if you

took up any school land, you would keep the land for your own

use, and did you start to walk off, and did he then say, it would

be no trouble, "All you would have to do would be to go to the

office and sij;n a paper."

And in permitting the witness to answer the same.

A. I had a conversation with Dr. Gesner, but I am lost as

to the date ; I would not say as to the date you speak of.

Skventv-sixth. In overruling the objection of the said

defendant to the question asked of witness L. T. Perry.

Q. Now answer the question.

And in permitting the witness to answer the same.

A. Tlie conversation that occurred between Dr. Gesner

and myself occurred in front of Temple's drug store.- He asked

me this c[uestion, if I didn't want to take up a piece of school

land—that conversation in substance and effect took place.

Seventy-sevilNTH. In overruling the objection of the said

defendant to the question asked of witness Mary A. Swearin-

gen.

Q. Will you state to the jury the circumstances under

which you signed that paper, how you came to do it?

And in permitting the witness to answer the same.

.'\. W'ell. there isn't much to it. The Doctor just came

down and asked me if 1 would file on a piece of school land; so

I told him I would.

Juror, r can't undei stand vou.
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A. I say that he came and asked me if I would file on a

piece of school land. I told him that I would. I went there and

filed on the land. He was to give me $25 for filing on the 160

acres, as well as I remember; I don't remember just the amount.

So I went before the county clerk, Mr. Smith, and filed on the

school land.

Seventy-eighth. In overruling the objection of the said

defendant to the question asked of witness Mary Swearingen.

Q. Now, what did you say when he said that he wanted

you to file on it, just what did he say. Tell the whole thing.

And in permitting the witness to answer the same.

A. Well, I don't remember just how it was.

Seventy-ninth. In overruling the objection of the said

defendant to the question asked of the witness Mary Swearin-

gen.

O. No ; but the subsance of it as you can recollect it.

And in permitting the plaintiff to answer the same.

A. Well, just as well as I remember, he came down and

he said that he would give my daughter and I $50 to file on a

quarter section or a half section—something—I don't remem-

ber the amount; but, anyway, when the time came and we went

to the clerk's office, part of it had been taken or he didn't want

part of it—something like that, or they didn't say it was for him

at all. Just asked us to file on it. And so my daughter didn't]

file, I filed on it and he gave me $25.

Eightieth. In overruling the objection of the said de-

fendant to the question asked of Mary Swearingen.

Q. Now, when you went up to file, what did you do whe;i

you got before the clerk ; how did you come to go there ?

And in permitting the witness to answer the same.
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A. Well. I don't rcmcMiilxT why or how I came to go there.

Eighty-first. In overruling the objection of the said de-

fendant to each of the following questions asked of the witness

Mary Swearingen, and in permitting the witness to answer the

same.

Q. When you went there did you have a description of

the land?

A. No, sir.

Q. And when you got there did you tell the clerk what land

you wanted?

A. The description was there.

Q. He had it, did he?

A. The clerk had it, yes, sir.

Eighty-second. In overruling the objection of the said

defendant to the admission of the application of the said Mary

Swearingen in evidence.

Eighty-ninth. In overruling the objection of the said

defendant to the question asked of witness James Keenan.

Q. What sort of country is that for sheep pasture in 15-19?

And in permitting the witness to answer the same.

A. Well, I believe it is about the best I ever saw anywhere.

Ninetieth. In overruling the objection of the said defend-

ant to the question asked of witness Gaylord.

Q. Was there a road running to it?

And in permitting the witness to answer the same.

A. Just a kind of a by-road where they had been using

going in and out with their sheep supplies.

Ninety-first. In overruling the objection of the said de-

fendant to each of the following questions asked of witness Gay-

lord, and in permitting the witness to answer the same.
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Q. Could you drive in there anywhere with a wagon with-

out a road?

A. Yes, sir, most of the way.

Ninety-second. In overruling the objection of the said

defendant to the question asked of witness Thomas M. O'Con-

nell.

Q. Now, then, how does the timber in 15-19 compare with

the timber in 15-20, in a general way?

And in permitting the witness to answer the same.

A. Well, 15-20 is better timber.

Ninety-third. In overruling the objection of the said de-

fendant to each of the following questions asked of said witness

O'Connell and in permitting the witness to answer each and all

of the same.

Q. How does the timber in 15-19 compare with the tim-

ber in 14-19?

A. Well, what I done in 14-19 I think that is better.

Q. Did you locate anybody in 15-19?

A. No, sir.

Q. Did you attempt to?

A. No, sir.

Q. How does that 15-19 compare with the other town-

ships that you mention that you have cruised there?

A. Well, I didn't do very much work in that town. I had

been in across the town.

Q. What is the character of the timber in a general way

as you found it in going across the town?

A. Well, it was short and very scattering, of a coarse na-

ture.
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NiNETY-rouRTn. In overruling the objection of the said

defendant to the question asked of witness James Keenan.

Q. What sort of a country is that for sheep pasture in

15-19?

And in permitting the witness to answer the same.

A. Well. I believe it is about the best I ever saw.

Ninety-fifth, In overruling the objection of the said de-

fendant to the admission in evidence of a deed identified by G.

G. Brown witness as a deed issued by the State Land Board to

Mary A. Swearingen, of date June 24th, 1902, to the land ap-

plied for by her, which deed is as follows

:

"STATE OF OREGON."

"In consideration of Two Hundred Dollars paid to the State

Land Board, the State of Oregon does hereby grant, bargain,

sell and convey unto Mary A. Swearingen, the following de-

scribed land, to-wit : Situated in Crook County, Oregon ; the

Northeast Quarter of Section 16, Township 15 South, Range

19 East of the Willamette Meridian, containing 160 acres."

"To have and to hold the same unto said Mary A. Swear-

ingen, her heirs and assigns forever."

"Witness the seal of the State Land Board, affixed this

26th day of June, 1902.

(Signed.) "T. T. GEER, Governor,

"I. F. DUNBAR, Secretary,

"CHARLES S. MOORE, Treasurer."

Ninety-six. In overruling the objection of the said de-

fendant to the admission in evidence of a deed issued by the

State Land Board of the State of Oregon to J. M. Williamson.

E. N. Wakefield and V. Gesner, of which the following is a

copy

:
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"STATE OF OREGON."

'Tn consideration of Four Hundred and oo-ioo Dollars paid

to the State Land Board, the State of Oregon does hereby grant,

bargain, sell and convey unto J. M. Williamson, E. N. Wakefield

and V. Gesner, the following described lands, to-wit: Situated

in Crook County, Oregon: the West half of Section i6, Town-

ship 15 South, Range 19 East, of Willamette Meridian, contain-

ing 320 acres.

"To have and to hold the same unto said J. M. Williamson,

E. N. Wakefield and V. Gesner, their heirs and assigns forever.

"Witness the seal of the State Land Board, affixed this

I2th day of August, 1902.

(L. S.) "T. T. GEER, Governor,

"F. L DUNBAR, Secretary,

"CHARLES S. MOORE, Treasurer."

Ninety-seventh. The Court erred in instructing the jury

in said cause as follows : "The offense is sufficiently proved if

the jury is satisfied fiom the evidence, beyond a reasonable doubt,

that two or more of the parties charged, in any manner or through

any contrivance positively or tacitly came to a mutual under-

standing to accomplish a common and unlawful design, fol-

lowed by some act done by any one of the parties for the pur-

pose of carrying it into execution."

Ninety-eighth. The Court erred in instructing the jury

in said cause as follows : "Every person who procures another

to commit any perjury is guilty of subornation of perjury, and is

punishable by fine or imprisonment."

Ninety-ninth. The Court erred in instructing the jury

in said cause as follows : "So much of section 3 as is material

reads as follows: "That upon the filing of said statement, as
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provided in the second section of this act, the register of the land

office shall jiost a notice of such application, embracing a de-

scription of the land by legal subdivisions, in his office, for a pe-

riod of sixty days, and shall furnish the applicant a copy of the

same for publication at the expense of such applicant, in a

newspaper published nearest the location of the premises, for a

like period of time ; and after the expiration of said sixty days,

if no adverse claim shall have been filed, the person desiring to

purchase shall furnish to the register of the land office satisfac-

tory evidence, first, that said notice of the application prepared

by the register as aforesaid was duly published in a newspaper

as herein required ; secondly, that the land is of the character

contemplated in this act ; unoccupied and without improvements

other than those excepted, either mining or agricultural, and

that it apparently contains no valuable deposits of gold, silver,

cinnabar, copper or coal that upon payment to the proper offi-

cer of the purchase money of said land, together wtih the fees

of the register and the receiver, as provided for in the case of

mining claims in the twelfth section of the act approved May

tenth, eighteen hundred and seventy-two, the applicant may be

permitted to enter said tract, and on the transmission to the

General Land Office of the papers and testimony in the case, a

patent shall issue thereon."

Effect is to be given to the provisions of the law by regu-

lations to be prescribed by the Commissioner of the General Land

Office at Washington.

The first step, therefore, on the part of any person desiring

to avail himself of the benefits of the law is the filing of a writ-

ten statement which must be sworn to before the register or re-

ceiver, or which may be sworn to before a United States Com-
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missioner, designating the particular tract which the appHcant

desires to purchase setting forth that the land is unfit for culti-

vation, and valuable chiefly for its timber or stone ; that it is

uninhabited ; contains no mining or other improvements except

for ditch purposes, nor, as deponent verily believes, any valuable

deposits of gold, silver cinnibar, copper or coal ; that deponent

has made no other application under this act ; that he does not

apply to purchase the same on speculation, but in good faith to

appropriate the land to his own exclusive use and benefit ; and

that he has not directly or indirectly made any agreement or

contract in any way or manner with any person or persons whom-

soever, by which the title which he might acquire from the Gov-

ernment of the United States should inure in whole or in part

to the benefit of any person except himself. If a person taking

the oath to such statement swears falsely in the premises the law

subjcts him to all the pains and penalties of perjury.

One hundredth. The Court erred in instructing the jury

in said cause as follows:

Now, when the sworn statement is filed, the register posts

a notice of the application, embracing a description of the land,

in his office for a period of sixty days, and furnishes the appli-

cant a copy of the same for publication in a newspaper pub-

lished nearest the location of the premises, for a like period of

time. And it is provided by law, and by regulation duly made

by proper authority and having the force and effect of law,

that, after the expiration of said sixty days, the person or claim-

ant desiring to purchase shall furnish to the register of the land

office satisfactory evidence, among other things, that notice of

the application prepared by the register was duly published in a

newspaper as required by the law; that the land is of the char-

acter contemplated in the act; that the applicant has not sold or
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transferred his claim to tlic land since niaknig^ his sworn state-

ment., and has not, directly or indirectly, made any agreement

or contract, in any way or manner, with any person whomsoever,

by which the title he may acquire from the Government, may

inure, in whole or in i)art, to the benefit of any person except

himself; and that he makes his entry in good faith for the ap-

propriation of the land exclusively for his own use and not for

the use and benefit of any other person.

Onk Hundred and First. The Court erred in instructing

the jury in said cause as follows: But, as heretofore said, if he

is not in good faith and has directly or indirectly made any agree-

ment or contract in any way or manner with any persons by

which the title he may acquire from the United States shall inure

in whole or in part to the benefit of any persons except himself,

then he commits perjury, in making his sworn statement, and in

making a deposition that he has not done those things ; and any

person who knowingly and wilfully procured and instigates the

person to make such sworn statement or deposition is guilty of

subornation of perjury.

Having now ])lace(l before you the timber and stone law

and what it denounces, and what it permits, if a man honestly

and in good faith seeks advice of a lawyer as to what he may

lawfully do in the matter of loaning mone}' to up])licants under

it, and fully and honestly lays all the facts before his counsel,

and in good faith and honestly follows such advice, relying upon

it and believing it to be correct, and only intends that his acts

shall be lawful, he could not l)e convicted of crime which in-

volves willful and unlawful intent, even if such advice were an

inaccurate construction of the law. Ihtt. on the other hand, no

man can wilfully and knowingly violate the law and excuse him-
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self from the consequences thereof by pleading that he followed

the advice of counsel. And especially in using the words there-

in "And in making a deposition that he has not done those

things."

One Hundred and Second. The Court erred in instruct-

ing the jury in said cause as follows: The essential questions

then for your determination are, does the evidence show, beyond

a reasonable doubt, that Williamson, Gesner and Biggs, or two

of them, knowingly and intentionally, entered into an agreement

or combination to induce or procure persons to apply to purchase

and enter the lands as alleged, or some part of the lands charged

in the indictment as lands subject to entry under the timber and

stone act, after having first come to an agreement or und-er-

standing with such persons that they would convey the title

which they might acquire to Williamson & Gesner, or either of

them ; and next, does the evidence satisfy you beyond a reason-

able doubt, that these defendants, so combining and agreeing, in-

tended that the persons or some of the persons, whom they might

procure or induce to make such entries should willfully and de-

liberately, in making their sworn statements or applications to

purchase such lands at the time of making the first paper called

a sworn statement, or at the time of making their depositions or

sworn statements when they made their final proofs before the

United States Commissioner, applying to purchase such lands,

commit perjury by swearing falsely that their applications were

not made on speculatiori, but in good faith to appropriate the

lands to the exclusive use and benefit of the applicant or appli-

cants, and that the applicant or applicants had not, directly or

indirectly, made any agreement or contract in any way or manner,

by which the title to be acquired from the United States should

inure in whole or in part to the benefit of any persotiB other than
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liimsclf or luTsclf. And especially in iisinq- the words in said

foregoing^ instruction, "or some of the persons," and also in us-

ing the words therein "or at the time of making their depositions

or sworn statements when they made their final proofs before the

United States Commissioner."

One Hundred and Sixth. The Court erred in refusing to

give the following instruction to the jury at the request of the

defendant

:

In order to constitute perjury there must be a willful and

corrupt making of a false statement, and however false or un-

true a statement may be, there can be no perjury if the person

making the statement believes it to be true at the time of making

it.

One Hundred and Seventh. The Court erred in refus-

ing to. give the following instruction to the jury requested by

said defendant

:

The suborning of perjury necessarily includes every ele-

ment of actual perjury and in order to constitute that crime it

is necessary that one person shall purposely and intentionally

procure or induce another to commit perjury, that is, to willfully

and corruptly and intentionally swear to something, which the

party taking the oath does not believe to be true.

One Hundred and Eighth. In refusing to give the fol-

lowing instruction to the jury requested by said defendant:

If the defendants believed that the persons who were to

make the statements in question could do so truthfully and with-

out stating a falsehood, they would not be guilty of the crime

charged, however much they may have been mistaken as to the

law or the facts.

One Hundred and Ninth. In refusing to give the fol-

lowing instruction to the jury recjuested by said defendant:
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If the defendants believed that the arrangement with the

appHcants for the land in question was within the law and that

such applicants could truthfully make the statements in ques-

tion, then they are not guilty of the crime charged, even if they

were mistaken and the arrangement between them and the ap-

plicants were really in violation of law.

One Hundred and Tenth. In refusing to give the fol-

lowing instruction to the jury requested by said defendant:

Even if you should find that some one of the defendants in-

tended to suborn perjury, or even actually did so, that would

not justify a conviction, of the charge in this indictment unless

you further find that two or more of these defendants, defi-

nitely planned and agreed among themselves to procure the al-

leged perjury.

One Hundred and Eleventh. In refusing to give the

following instruction to the jury requested by said defendant:

Even if you find that perjury was committed by some one or

more of the applicants in question, that would not justify a ver-

dict of guilty unless you further find that at least two of the de-

fendants conspired and agreed together to procure the perjury

to be committed.

One Hundred and Twelfth.. .In refusing to give the fol-

lowing instruction to the jury requested by said defendant:

The defendants arc not charged with defrauding or at-

tempting to defraud the government, and therefore any mere at-

tempt to evade the law upon their part (if there was any such

attempt) would not justify a verdict of guilty unless there was

actually a conspiracy or agreement between them to procure

perjury.

One Hundred and Thirteenth. In refusing to give the

following instruction to the jury requested by said defendant:



—44—

If you have a reasonable doubt as to whether there was an

agreement between the defendants to procure perjury to be com-

mitted, you should give them the benefit of the doubt.

One Hundred and Fourteenth. In refusing to give the

following instruction to the jury requested by said defendant:

Letters and declarations of certain of the defendants have

been admitted in evidence, but before you can consider them as

against any other defendant you must be satisfied beyond a rea-

sonable doubt by other evidence independent of such statement>

that three was a conspiracy between the defendant making the

statement and such other defendant to commit the crime.

One Hundred and Fifteen. In refusing to give

the following instruction to the jury requested by said defend-

ant:

An applicant for timber land has a right to file on it with

the intention of selling it at a profit after he has acquired title

;

and such filing would be for his own use and benefit, within the

meaning of the law.

One Hundred and Sixteenth. In refusing to give the

following instruction to the jury requested by said defendant:

So the mere intention to sell at a profit at some future time

would not be "on speculation" within the meaning of the law.

One Hundred and Seventeenth. In refusing to give the

following instruction to the jury requested by said defendant:

Even if the applicant expected to sell the land to some par-

ticular person whom he knew to be buying timber land in that

locality, it would be no violation of the law unless there was an

actual contract to make the sale.

One Hundred and Eighteenth. In refusing to^give the

following instruction to the jury requested by said defendant:

An applicant for timber land has a right to borrow money
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to prove up on his land, and if necessary to mortgage the land

to secure payment, and this would be no violation of the law.

One Hundred and Nineteenth. In refusing to give the

following instruction to the jury requested by said defendant:

He may also loan money to applicants to enable them to

prove up, with the intention of buying if possible, after title is

secured, and if there is no actual contract, for the sale of the

land, his action in so doing would be lawful.

One Hundred and Twenty-first. In refusing to give

the following instruction to the jury requested by said defendant:

The charge in the indictment is that there was an agree-

ment between the defendants, general in its character, to suborn

a large nnmhcr of persons to commit perjury. An agreement

to suborn one or two persons only would not sustain the indict-

ment even if it were proven.

One Hundred and Twenty-second. In refusing to give

the following instruction to the jury requested by said defend-

ant:

The fact that a Grand Jury has found an indictment in this

case should not be permitted to influence you in the least. The

Grand Jury may hear only one side of the case, and the de-

fendants had no opportunity to appear before that body and

cross-examine the witnesses, and as I have said, its decision

should not affect your judgment.

One Hundred and Twenty-third. In refusing to give

the following instruction to the jury requested by said defend-

ant:

If you find from the evidence that Gesner expressly re-

fused to make a contract and did not intend to many any con-

tract or agreement with the applicants for the purchase of the

lands ; the mere fact that he expected or intended to purchase it
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at some future time, and tl-.at the applicants or some of thein in-

tended to sell to him if they could not do better (if you find these

to be the facts) would not make an agreement which would be

in violation of the law.

One Hundrkd and Twentv-fourtii. In refusing to give

the following instruction to the jury requested by said defend-

ant:

The charge in this indictment is that the oaths of the ap-

plicants in question were intended to be false in the matter of the

alleged contract to convey to Gesner and Williamson and you

must base your findings upon that charge alone.

One Hundred and Twenty-fifth. In refusing to give the

following instruction to the jury requested by said defendant:

There is no charge in the indictment, that the alleged oath

that the applicants were to take, were false as to the character of

the land or as to the manner of obtaining the money with which

to pay for it.

One Hundred and Twenty-sixth. In refusing to give

the following instruction to the jury requested by said defend-

ant:

Even if you should believe therefore that the applicant or

some of them were inaccurate or testified falsely as to where or

how they obtained the money to prove up on their claims, that

alone would not be sufficient to sustain a verdict of guilty in

this cause.

(J)ne Hundred and Twentv-seveniii. In refusing to give

the following instruction to the jury requested by said defend-

ant :

So there is no charge in the indictment of any intended

falsity in the oaths of the applicants as to the amount or quality

of timber on the different claims, and even if you should believe
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from the evidence that there was some inaccuracy or falsity in

that regard, in the oaths or proofs of some of the apphcants, that

would not be sufficinet to sustain a conviction.

One Hundred and Twenty-eighth. In refusing to give

the following instruction to the jury requested by said defendant

:

Indeed, it is alleged in the indictment that the lands in

questions were "subject to filing under the timber and stone

act" and this necessarily implies that they were chiefly valuable

for timber and stone and you must assume for the purpose of

this case that this is true. The indictment being based upon this

theory the government is now estopped from claiming other-

wise.

One Hundred and Twenty-ninth. In refusing to give

the following instruction to the jury requested by said defend-

ant :

The defendants are not charged with perjury in the matter

of their own applications or final proofs, and they are not on

trial therefore as to such application and proofs. You cannot

therefore find them either guilty or not guilty as to the matter of

the statements made in the matter of their own claims.

One Hundred and Thirtieth. In refusing to give the

following instruction to the jury requested by said defendant:

In such case the mere fact that one of the lawyers to whom

he applied for advice, was included with him in this indictment

would make no difference as to his rights in the matter.

One Hundred and Thirty-first. In refusing to give the

following instruction to the jury requested by said defendant:

In this case the indictment charges conspiracy to suborn

perjury in the matter of the sworn statement or application and

not in the matter of the final proof.

One Hundred and Thirty-second. In revising to give
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the following instruction to the jury requested by the defend-

ant:

Experience in the administration of justice makes it proper

for courts to advise juries that the testimony of an accomplice

should be received with great caution, and should be carefully

scrutinized. This is because of the position which he takes, as

confessing contamination with guilt, and admitting participation

in the very crime which he endeavors by his testimony to fix

tijiori the persoii on trial.

One Hundred and Sixty-third. In refusing to give th*..

following instruction to the jury requested by the defendant:

There has been evidence admitted tending to show the pur-

chase of certain school lands by some of the defendants. Whether

or not there was anything irregular or illegal in such purchases,

the defendants are not now on trial therefor, and you cannot find

them either guilty or innocent thereon.

One Hundred and Thirty-fourth. That the Court erred

in overruling the motion of said defendant for a new trial and

in not allowing the same.

One Hundred and Thirty-fifth. That the Court erred

in overruling and denying the said defendant's motion in arrest

of judgment upon the ground that the indictment does not state

a crime and that it does not sufficiently or at all allege that this

defendant or any of the said defendants at the time of the al-

leged conspiracy or at all. knew that the matter to be sworn to

by the persons alleged to be suborned, would be false, ot- that

the defendants or either of them, then knew that the persons to

be suborned ot any of them, would know their statemfehts to

be false at the time they were made, dr Ihat the defendants knew
or believed, that the ])ersons to be suborhed oi" anv of theHi would
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knowingly or wilfully or corruptly, take a false oath in reference

to the matters alleged in the indictment or at all.

One Hundred and Thirty-sixth. That the Court erred

in overruling said motion for arrest of judgment and in not al-

lowing the same, upon the ground that said indictment is so un-

certain that it does not state a crime.

One Hundred and Thirty-seventh. That the Court er-

red in entering judgment against said defendant on said indict-

ment, because the same was not sufficiently certain and definite

and did not charge a crime.

One Hundred and Thirty-eighth. That said Court erred

in sentencing said defendant to pay a fine and to imprisonment

without his first being adjudged guilty of the crime charged in

the indictment or of any crime.

One Hundred and Thirty-ninth. That said Court erred

in pronouncing sentence against said defendant.
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THE COTRT I^RRI<:D IK 0\ERRULIKXi THE DEMUR-
RER TO Till': IXDICTAIENT AND IX OVERRULIXG
AND DEXYIXC; MOTIOX IN ARREST OF JUDGMEXT

Secti(in 5440 of the Revised Statutes under which this pro-

ceeding;- is hroui^ht, ])rovi(les that if two or more persons conspire

either to commit any offense against the United States or to de-

fraud the United States in any manner or for any purpose, and

one or more of such parties do an act to effect the object of the

conspiracy, all of the parties to such conspiracy shall be liable to

a penalt}', etc. The indictment in this case attempts to charge a

conspiracy to commit an offense against the United States, name-

ly, the offense of subornation of perjury, it being alleged that the

perjur}- to be suborned was to take place before an United States

Commissioner when a large number of persons should appear be-

fore him who would be applying to enter and purchase lands

open to entry under the acts of Congress approved June 3rd,

1878, and August 4th, 1892, and known as timber and stone

lands. It is also alleged that such applicants would take an oath

to the effect that they were applying to enter and purchase such

lands in good faith and for their own exclusive use and benefit,

and that they had not directly or indirectly made any contract, in

any way or manner, with any other person or persons. The fal-

sity of the oath was to consist, according to the allegations of the

indictment in this, that such persons had made a contract where-

in- the title to the land they might ac(|uire would inure to the bene-

fit of other ])ersons, namely, the two ])laintiffs in error. William-

son and Cesner.

An indictment under this section charging a conspiracy to

commit an cjffense against the United States must charge a con-

spiracy to commit a statutory offense, as there are no common

law offenses against the United States, and the conspiracy must



be sufficiently charged; and it cannot be aided by the averment

of acts done by any one or more of the conspirators in further-

ance of the object of the conspiracy.

The indictment must state all the material facts and cir-

cumstances embraced in the definition of the offense, and if any

essential element of the crime is omitted, such omission can

not be supplied by intendment or implication. The language of

the Statute may be used in the general description of an offense,

but it must be accompanied by such a statement of the facts and

circumstances as will inform the accused of the specific of-

fense, coming under the general description, of which he is

charged.

Such particulars are matters of substance and not of form,

and their omision is not aided or cured by verdict.

An indictment under Section 5431 of the Revised Statutes

alleging in the words of the Statute that the defendant felonious-

ly, and with intent to defraud, did pass, utter and publish a false-

ly made, forged, counterfeited and altered obligation of the

United States, but not further alleging that the defendant knew

it to be false, counterfeited and altered, is insufficient even after

verdict.

When the criminality of a conspiracy consists in an unlaw-

ful agreement to compass a criminal purpose that purpose must

be fully and clearly stated in the indictment.

In support of the above propositions, see

Britton z's. United States, 108 U. S. 199 ; 27 L., Ed 698.

Pettibone et al z's. United States, 148 U. S. 197; ^y L.

Ed. 419.

United States vs. Hess, 124 U. S. 486; 31 L. Ed. 516.

United States z's. Carl, 105 U. S. 611 (26:1135).

United States I's. Crnikshank 92 U. S. 542; (23:588).

United States vs. Sinunons, 96 U. S. 360 (24:819).



The first two of the cases above cited were prosecuted under

Section 5440. and in all cases prosecuted under the laws of the

United States the accused has the constitutional right to be in-

formed of the nature and cause of the accusation against him.

which is construed to mean that the indictment must set forth

the offense with clearness and all necessary certainty to apprise

the accused of the crime with which he stands charged ; that

every ingredient of which the offense is composed must be ac-

curately stated, and that the acts and intent, going to make up

the particular offense sought to be charged, must be set forth

in the indictment with re?,ronable particularity as to time, place

and circumstances.

To constitute a good indictment for subornation of perjury

the false swearing must be set out with the same detail as on an

indictment for perjury, and the indictment must charge that the

defendants procured the witness to testify, knowing that the

testimony would be false and knowing that the witness knew

that the testimony he was about to give was false, and knowing

that he would corruptly and wilfully give false testimony. In

support of this proposition, see

U. S. vs. Diinncc, 3 Woods 39; 35 Fed. Cases 817.

U. S. vs. Wilcox, 4 Blatch, 393 ; 28 Fed. Cases 600.

U. S. vs. Evans, 19 Fed. Rep. 912.

It follows that an indictment charging defendants with a

conspiracy so suborn perjury nnist state that the conspiracy

charged in the indictment contem[)lated the doing oi each and a'l

i
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of the elements that go to make up the offense of subornation ct

perjury, and among other things it would be necessary nudei

the rules above stated, that the indictment should allege tliar the

conspirators intended as a part of their conspirac/ that the per-

sons to be suborned should knowingly. wilfull\ and c>iru])th-

give false testimony. That the defendants as a nart of the al-

leged conspiracy knew that they would in the fi^t".ro knrrv tn.it

the matters to be sworn to by the persons to be sul-.orned would

be false, and that the unlawful agreement, constituiing ihe con-

spiracy, contemplated that false matters should be sworn to and

matters known to the conspirators to be false.

We quote all that portion of the indictment which is neces-

sary for a full understanding of the point under discussion:

"That John Newton Williamson, Van Gesner and Marion

R. Biggs, late of the City of Prineville, in the district aforesaid,

on the thirtieth day of June, in the year of our Lord nineteen

hundred and two. at Prineville aforesaid, in the said district, un-

lawfully did conspire, combine, confederate and agree together,

and with divers other persons to the said grand jurors unknown,

to commit an offense agair^t the said United States, that is to say.

to unlawfully, wilfully ani corruptly suborn, instigate and pro-

cure a large number of persons, to-wit, one hundred persons, to

commit the offense of perjury in the said district by taking their

oaths there respectively before a competent officer and person

in cases in which a law of the said United States authorized an

oath to be administered, that they would declare and depose

truly that certain declarations and depositions by them to be

subscribed were true, and by thereupon, contrary to such oaths,

stating and subscribing material matters contained in such dec-

larations and depositions which they should not believe to 1>2



true; that is to sav. to suborn, instigati.' and i)rocure the said

persons respectively to come in pers(jn before him. the said

.Marion R. i'-ij^.^'s. who w.'^ then and there a I'nited States Com-

missioner for llie said District of Oregon, and, after being duly

sworn by and before him. the said Marion R. P>iggs, as such

United States Commissioner, to state and subscribe under their

oaths that certain public lands of the said United States, lying in

Crook County, in said District of Oregon, open to entry and

purchase under the acts of Congress approved June 3. 1878. and

August 4. 1892. and known as timber and stone lands, which

those persons would then be api:)lying to enter and purchase in

the manner provided by law, were not being purchased by them

on speculation, but were being purchased in good faith to be ap-

propriated to the own exchisive use and benefit of those per-

sons respectively, and that they had not directly or indirectly

made any agreement or contract in any way or manner, with any

other person or persons whomsoever, by which the titles which

they might acquire from the said L'nited States in and to such

lands should inure in whole or in part to the benefit of any per-

son except themselves, when in truth and in fact, as each of the

said persons would then well know, and as they, the said John

Xewton Williamscju. \ an Ciesner and Marion R. Higgs. wf)uld

then well know, such j^ersons would be a])plying to j)urchase

such larids on speculation, and not in good faith to ap])ropriate

such lands to their own exclusi\e use and benefit respectively,

and would have made agreements and contracts with them, the

said John Xewton Williamson, \ an Cesnerand Marion R. Higgs,

Ijy wh'ch the titles which they might ac(|uire from the said

Cnited States in sr;ch lands would inure to the benefit of the

said John Xewton Williamson and \'an ( lesner, as co-partners in

the firm oi Williamsf n cS: ( iesner. then and before then engaged
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in the business of sheep raising" in said county ; the matters so to

be stated, subscribed and sworn by the said persons being ma-

terial matters under the cnxumstances a.n<\ matters which the

said persons to be suboi-ned, instigated and procured, and

the said John Newton Wihiamson, Van CJesner and

Marion R. Biggs, would not believe to be true; and

the said Marion R. Biggs, United States Commissioner as afore-

said, when adnn'nistering such oaths to those persons, being an

officer and person authorized by law of the said L'nited States

to administer the same oaths, and the said oaths being oaths

administered in cases where a law of the said United States

would then authorize an o.nth to be administered."

Is it alleged in the foregoing indictment that the defend-

ants, or any of them, knew that the matters and things concern-

ing which it is alleged the false oaths were to be taken were un-

true when the conspiracy was formed?

Is it alleged, in any manner, that such knowledge was a

part of such conspiracy, and that the plan or agreement, consti-

tuting the conspiracy, contemplated that the defendants, or any

of them, should have the knowdedge that the matters to be sworn,

by the persons to be suborned, would be false?

A careful reading of the indictment will compel a negative

answer to each of the foregoing questions.

There are two references in the indictment concerning the

knowledge of the defendants as to the falsity of the matters to

be sworn to by the persons who were to be suborned. In the

first reference, it is alleged : "When in truth and in fact as each

of the said persons would then well know and as they, the said

John Newton Williamson, Van Gesner and Marion R. Biggs
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would tlicn well know such persons would be applxing- to ])ur-

chase such lauds on speculation."

The time when the defendants would have such knowledge-

is plainly alleged to he the same time as when the persons to be

suborned would he ai)i)lying to enter and purchase in the man-

nei provided l)\ law. and consequently at a time after the for-

mation of the cons])iracy and at or after the first overt act al-

leged in the indictment.

It is also perfectly obvious that it is not alleged that this

knowledge was contemplated by the conspiracy or formed a

part of it.

The allegation of their knowledge is interjected into the in-

dictment not as showing what the conspiracy w^as or what it con-

templated, but to .show the state of mind of the defendants at

some indefinite time in the future.

On the following page of the indictment we find the sec-

ond reference to the defendants' knowledge of the alleged falsity

of the matter to be sworn to. This reference is as follows :

"And matters which the said persons so to be stiborned. instigated

and procure<k and the said John Xewton Williamson, \'an Ges-

ner and Marion R. Biggs would not believe to be true."

According to this allegation the defendants would have a

knowledge of the falsity of statements to be sworn to at some

indefinite future time, at what future time no person can say

from the indictment ; only this can be said with certainty that

at some indefinite future time the defendants and the ])ersons to

be suborned woidd have knowledge that the matters to be sworn

to were false.

The indictment dc^es not allege that there was in the plan

forming the onspiracy an agreement that the matter to be

swcrji to would be false.
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Here again there is interjected into the indictment a state-

nient concerning the fnt'i^e knowledge of the defendants.

All that has been said regarding the knowledge of the de-

fendants touching the falsity of the matter to be sworn can be

applied to the persons to be suborned.

On the first page of the indictment there is an allegation

referring only to the persons to be suborned as follows : "Which

they should not believe to be true." If the word "ought" had

been used instead of the word "should" no different meaning

would have been conveyed to the ordinary mind. As an allega-

tion of knowldge it is woithless.

If an agreement of the kind referred to in the indictment

were actually made between the defendants, the ultimate object

of it was the acquiring of title to some portion of the public do-

main. The method of so acquiring title would be mere incidents

in the plan, and it would be extremely improbable that the minds

of the defendants should meet with definiteness enough, con-

cerning these incidents, so that they would contemplate as a part

of their agreement that all of the elements of perujry should en-

ter into applications of the various persons who were to apply

to enter the land desired. The pleader in this case undoubtedly

was unconsciously mfluenced in his allegations by a realization

that subornation of perjury was not the ultimate object of the

agreement, and in ftating what he assumed to be the agreement

between the defendants he naturally omitted to set forth each

element of the offense of subornation of perjury.

In this connection wje cite the case of United States vs.

Peuschel and Maid, 1 16 Fed. Rep. page 642.

In this case the defendants were charged by the indictment

with a criminal conspiracy to defraud the United States by ob-

taining title and possession through homestead entry to mineral
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lands luit subject to entry. Jt was held that the fact that the

land contained vahial:)le minerals and knowledge of such fact

by the conspirators at the time the conspiracy was formed are

essential and must be averred in the indictment.

It was alleged that said Edward A. Penschel and Frederick

G. Maid then and therd well knew that there were then and there

within the limits of said land valuable mineral deposits ; the

Court held that from the words of reference used it was impos-

sible to determine whether the defendants had the knowledge im-

puted to them at the time the conspiracy was formed or at the

time of the filing of an affidavit thereafter made, or at the time

of the filing of a homestead application ; and this was fatal to the

indictment. The indictment in the Pauschel and Maid case was

infinitely better than the one luider discussion as to the indict-

ment could be construed to as to impute knowledge to the de-

fendants at the time of the formaion of the conspiracy.

The indictment is utterly void of any allegation to the ef-

fect that the defendants intended that any one should w'ilfuUy

take a false oath.

THE INDICTMENT IS VAGUE AS TO THE CHARACT-

ER OF THE PROCEEDINGS IN WHICH AND THE
TIME WHEN THE ALLEGD SUBORNATION OF

PERJURY WAS TO TAKE PLACE, AND AS TO
WHETHER THE INDICTMENT CHARGES THAT
THE PROCEEDINGS IN WHICH THE ALLEGED

SUBORNATION OF PERJURY WAS TO TAKE
PLACE INCLUDED THE PROCEEDINGS AT THE
TIME OF FINAL PROOF.

There is no doubt but that as a matter of law the proceed-

ings should be ])ointed out in the indictment so that (among



—59—

other reasons) the defendants may prepare for their trial, and

that the offense may be identified.

Our contention upon this point is mentioned in discussing

the question of error in admitting evidence concerning final

proof, and in giving and refusing instructions and in allowing the

jury to base a verdict upon the theory that the indictment al-

leged a conspiracy to suborn perjury at the time of final proof.

We argue the question there at some length and indicate our

opinion as to what the indictment does charge.

In favor of the proposition that the indictment is fatally de-

fective on account of its uncertainty in describing and character-

izing the proceedings in which perjury is to be suborned, we cite

the opinion of the two judges who tried this case. First, Judge

DeHaven held that the proceedings at the time of final proof

were not included in the proceedings wherein perjury was to be

suborned.

Second, Judge Hunt held that the proceedings at the time

of final proof were included and he allowed the jury to base a

verdict on a conspiracy to suborn perjury at the time of and in

the making of final proof.

Judge DeHaven overruled the demurrer challenging the in-

dictment on the groiuid of uncertainty, among other things, and

in this ruling Judge Hunt apparently concurred.

The two judges apparently agree in holding that the in-

dictment was certain and definite, but they radically disagreed

with each other as to what it meant.

In further support oi the contention now being made we
cite

Miller z's. United States, 133 Fed. Rep. 341.
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Milkr and others wcic tried under Section 5440 under aii

indietmer.t cliar^^'ing" a conspiracy to commit an offense against

tlie I'nited States.

The Court in luulertaking to state how clear an indictment

should be. uses the following language:

"\\'hen one is indicted for a serious offense, the presump-

tion is that he is not guilty, and that he is ignr^rant of the sup-

])osed facts upon which the charge against him is founded. lie

is unable to secure and present the evidence in his defense—in-

deed, he is dei)rived of all reasonable opportunity to defend

—

unless the indictment clearly discloses the facts upon which the

charge of the commission of the offense is based. It must set

forth the facts which the pleader claims constitute the alleged

transgression so distinctly as to advise the accused of the charge

which he has to meet, so fully as to give him a fair opportunity

to prepare his defense, so particularly as to enable him to avail

himself of a conviction or ac([uittal in defense of another prose-

cution for the same crime, and so clearly that the Court, upon an

examination of the indictment, may be able to determine wliether

or not, under the law, the facts there stated are sufficient to sup-

port a conviction."

It has been saifl by an eminent judge in effect that an in.-

dictment should be so clear that a person of ordinary understand-

ing upon his arraignment by hearing the indictment read at that

time can <leternn'ne its meaning and prepare for its defense.

Measured by the test laid down in the I\ Tiller case,

supra, the indictment under consideration is most certainly bad,

as judges learned in the law differ as to its construction.

r>y the aid of counsel it woidd have been impossible for de-

fendants to have determined even after two trials what charge

the\' had to meet on the third trial under the same indictment.
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We submit that the dennirrer to the indictments should have

iDeen sustained, and that the judge who tried tlie case last should

not have sent the defendants to trial for a third time upon a rad-

ically different charge fr >ni what they had already been twice

rried, all three trials being- had under the same indictment.

FURTHER, THE INDICTMENT DOES NOT IDEN-

TIFY THE PARTICULAR OFFENSE IN THIS: THAT IT

DOES NOT MENTION THE NAMES OF THE PARTIES

TO BE SUBORNED, OR STATE THAT SUCH NAMES
WERE TO THE GRAND JURORS UNKNOWN, OR
THAT THE CONSPIRACY CONTEMPLATED THE SUB-

ORNATION OF PERSONS THEN UNKNOWN TO THE
ALLEGED CONSPIRATORS; NOR DOES IT IDENTIFY

THE LANDS WHICH WERE TO BE ENTERED.

While a reading' of the overt acts alleg^ed leads one to the

conclusion that the names of some of the persons to be suborned

were known yet the oven acts cannot be referred to for the pur-

pose of aiding the indictment in this respect.

See cases cited supra.

If the conspiracy was to suborn persons to be determined

upon thereafter or Avhatever persons defendants might be able to

procure to commit perjury the indictment should have so stated.

We concede that the indictment need not be more specific than

the conspiracy in its details, but this does not prevent the appli-

cation of the rule contended for.

It should all the time be borne in mind that the conspiracy

attempted to be charged here is a conspiracy to commit a statu-

tory offense, each and all of the elements of which could be

pointed out.

This point is of importance to the defendants as well as the
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one last argued. If the charge relates to the time of final proof

.IS the proceedings in which perjury was to be committed, it is an

entirely different conspiracy from one relating to the time when

application is first made and su'pported by different evidence. It

would have assisted in identifying the offense if the indictment

had alleged tlie names of the persons to be suborned or stated

Vliat thev were unknow^n to the grand jurors or unknown to the

conspirators at the time the alleged conspiracy was entered into.

That il is necessary to name the persons to be suborned if

known or state that they are unknown, etc., see Section 1396,

2nd \'ol. of Wharton on Criminal Law, yth Ed.

For a concise statement of the law as to what constitutes

uncertaint}- in an indictment under Section 5440.

See U. S. vs. Walsh, 28 Fed. Cases, page 394, case No

1 6636.

More laxity is allowed in cases charging a conspiracy to

defraud than in a C(^nspiracy to commit an offense against the

^ 'nited States.

IT IS FCRTIIFR COXTEXDED THAT THE IXDICT-

MEXT DOES XOT STATE AX OFFEXSE IX THIS:

THAT IT DOES XOT ALLEGE THAT THE STATE-

MEXTS TO r.E SUBSCRIBED AXD SWORX TO BY THE
PERSOXS TO BE SUBORXED WERE TO BE TRAXS-

^^TTEI) TO THE REGISTER AXD RECEIVER OF THE
LOCAL LAXD OI'l-ICE, AXD THAT THE COXSPIRACY

SO COXTEM PLATED.

The Statute (see page 209 Su])plement 1903, Comj:)iled

Statutes (jf L'nited States, 190C) authorizing the adnn'nistration

bv a I'. S. Commissinoer of oaths in api^lication under the timber

and. stone act. provides thu the- proof, affidavit and oath when so



-63-

riade and duly subscribed, shall have the same force and effect

as if made before the Register and Receiver when transmitted

to them with the fees and commissions allowed and required by

law.

Thre is nothing- in this indictment which charges that the

witnesses were to subscribe affidavits, etc., that they might

swear to or that the same should be transmitted to the Register

and Receiver.

In order to be of any effect and be material, they must be

so transmitted.

See State of Washington vs. Ed. Smith. 3 Wash., p. 14,

and cases therein cited.

In the Smith case, supra, it is stated that under Section 867

Code 1 88 1, an information does not sufficiently charge the

crime of perjury for the making of a false affidavit wdien it

does not allege that such affidavit is sworn to for the purpose of

being used in some action or proceeding wherein by law^

such affidavit would be material, or by using or consenting to the

use of such affidavit after being sworn to in such action or

proceeding.

Section 867 referred in the decision reads as follows

:

Sec. 867. Every person wdio, having taken an oath that he

will testif}', declare, depose or certify truly before any compe-

tent tribunal, officer or person, in any of the cases in wdiich such

an oath may by lew be administered, wilfully and contrary to

such oath, states as true any material matter which he knows to

be false, is guilty of perjury.



1 lio indictnu'iit rc-hTuiiLjn isypiunted on paji^c —a of the rv—

record; llic deinurrer paj^e' — . the motion in arrc^str^'f judge-

ment paue A--/ motion for new trial on ])a":(./V^-, /^uid assij^n-

nient of errors Xo. i on ;'ai;e ^^ 135 on page — , 136/on page

/ yT-y and 134 on i)age -/-.7^ ^

We submit that the demnrrer to tlie inchctment ought to

have been sustained; that the motion in arrest of judgment and

for a new trial ought to I'lave been granted.
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THE COURT ERRED IN HOLDING THAT THE
CONSPIRACY ALLEGED IN THE INDICTMENT CON-

TEMPLATED THAT PERSONS WERE TO BE SU-

BORNED AT THE TIME OF FINAL PROOF AND
IN ADMITTING EVIDENCE TENDING TO PROVE
SUCH CONSPIRACY: THE COURT ERRED IN

ADMITTING EVIDENCE TENDING TO SHOW
PERJURY IN FINAL PROOF; THE COURT
ERRED IN INSTRUCTING THE JURY THAT IT MIGHT
BASE A CONVICTION ON A CONSPIRACY TO SU-

BORN PERJURY AT THE TIME OF FINAL PROOF.

It was error to consider the final proofs as it is not charged

that the conspiracy involved subornation of perjury at that time,

and (2) according- to the allegations of the indictment the false

statements on the part of the persons to be suborned was to

consist in their swearing falsely that the land which they were

applying to enter was not being purchased by them on specula-

tion, but were being purchased in good faith to be appropriated

to the exclusive use and benefit of such applicants, and that they

had not directly or indirectly made any agreement or contract

in any way or manner with any other person or persons whom-

soever by which the title which they might acquire from the

L^nited States in and to such lands should inure in whole or in

part to the benefit of any person except themselves.

Lender the law such oath was required at the time of the

making of the written statement or application as it is called in

the statute, but it was not required at the time of final proof by

any statute of the United States. The two sections of the statute

referred to being as follows (Pages 1 545-1 546, A^olume 2, L'nited

States Compiled Statutes, 1901 ) :



"Applications for ])iirclKisc of limber and stone lands;

false swearinfj" : penalty.

"Sec. 2. That any person desiring' to avail himself of the

provisions of this act shall file with the reg'ister of the proper dis-

trist a written statement in diiplicatc, one of which is to be

transmitted to the (ieneral Land C^ffice, designating l)y legal

subdivisions the ])articular tract of land he desired to purchase,

setting forth that the same is unfit for cultivation, and valuable

chiefly for its timber or stone ; that it is uninhabited : contains

no mining or other im])rovements, except for ditch or canal pur-

poses, where any such do exist, save such as were made by or

belong to the applicant, nor, as deponent verily believes, any

valuable de])osit of gold, silver, cinnibar, copper or coal : that

deponent has made no other application imder this act ; that he

does not a])])ly to purchase the same under speculation, but in

good faith to a])i)ropriate it to his own exclusive use and bene-

fit ; and that he has not, directly cm- indirectly, made any agree-

ment or contract, in any way or manner, with any person or

persons whatsoever, by which the title which he might acquire

from the government of X\v: L'nited States should inure in whole

or in part, to the benefit of any person except himself; which

statement must be verified by oath of the applicant before the

register or the receiver of the land office within the district

where the land is situated; and if an\- person taking such oath

shall swear falsely in the premises, he shall be subject to all the

pains and jjcnalties of j^erjury and shall forfeit the money which

he may have ])aid for such lands; and all right and title to the

same: and in an\' grant or conveyance which he may have made.

L'xcept in the hands of bona-fide purchasers, shall bo mdl and

void.

./(•/ /;,'/;(' .^, 187.S. c. 151, J, 20 Stat. 8<;.
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Publication of application for purchase ; proofs, entry and

patent ; regulations.

Sec. 3. That upon the filing of such statement, as provided

in the second section of this act, the register of the land office,

shall post a notice of such application, embracing a description

of the land by legal subdivisions, in his office, for a period of

sixt}' da}'s, and shall furnish the a])plicant a copy of the same

for publication, at the expense of such applicant, in a newspa-

per published nearest the location of the premises, for a like

period of time ; and after the expiration of said sixty days, if

no adverse claim shall have been filed, the person desiring to

])urchase shall furnish to the register of the land office satisfac-

tory evidence, first, that said notice of the application prepared

by the register as aforesaid was dul}- published in a newspaper

as herein required ; secondly, that the land is of the character

contemplated in this act. unoccupied and without improvements,

other than those excepted, either mining or agricultural, and

that it apparently contains no valuable deposits of gold, silver

cinnabar, copper or coal ; and upon the payment to the proper

officer of the purchase money of said land, together with the

fees of the register and the receiver, as provided for in case of

mining claims in the twelfth section of the act approved May

tenth, eighteen hundred and seventy-two, the applicant may be

permitted to enter said tract, and, on the transmission to the Gen-

eral Land Office of the papers and testimony in the case, a

patent shall issue thereon ; Provided, That any person having

a valid claim to any portion of the land may object, in writing,

to the issuance of a patent to lands so held by him, stating the

nature of his claim ther.'^t.o ; and evidence shall be taken, and

the merits of said objection shall be determined by the officers

of the land office, subject to appeal, as in other land cases. Ef-



—68—

feet shall be jiiven iu tiie foregoing- provisions of this aet by reg-

ulations to be preseribed by the Commisisoner of the Genera!

Land Office."

"Act June 3, 1878, c. 151, 3. 20 Stat. 90.

"Act May 10, 1872, c. 152, 12, nienticjucd in this section,

is incorporated into Rev. St. 2334."

The first (luestion for discussion is this: Docs the con-

spiracN' mentioned in the indictment involve the intention that

perjury should be committed at any other time or in any other

proceedmg than at the time when the written statement should he

made, which is the initial ])roceeding taken by an ap])licant to

acquire land under the timber and stone act.

We contend th;it the subornation t)f ])er)ury refered to in

the indictment was to take i)lace at the time of the making of said

written statement.

We have heretofore cited the unpublished decision of Judge

DeHaven m this matter assuming that it is entitled to as much

weight as it would be if published.

We are not contending that the indictment is free from am-

biguity or uncertainty. f>r sufficiently clear so that a demurrer to

it should lie overruled.

Indeed we could not well make such a contention in view of

the variety of decision upon this indictment arrived at by men

of much more than orlinary understanding. TTowever. we con-

tend if the indictment is held to allege anything wiMi certainty

it alleges that the cons])irac\- charged did nut contemplate the

subornalion of ]Hriur\' at the time of finrd ])r(~>of.

\\'e are led to this conclusion because the written statement

which is made by the applicant, as his iniliatorv step in making

his application, includes the ver}- matters and things concerning



which it is alleged in the indictment perjury was to be suborned.

See Section 2 of the Act above quoted.

Further it is not charged in the indictment that there was to

be any false statement made about any matter or thing which the

statute provides shall be proved at the time of final proof.

The pleader copied from the statute the matter that must

be included in the written statement and alleged that the con-

spiracy contem])lated that a large number of persons should

swear falsely with reference to these matters and things. Again,

it is alleged that at tbe lime wben perjur\- was to be suborned

the persons to be suborned would then be a])plying to enter and

purchase in the manner provided by law, and a person who makes

the written statement referred to in the second section of said act

is by the statute denominated an applicant and his written state-

ment made at the time of such application is denominated an ap-

plication.

Upon reading the statute of the United States relative to

this matter and tbe indictment it appears ihat no reference was

n.iade in the indictment to the proceedings necessary to be had

under the statute at the time of final proof, it is not alleged in the

indictment that the conspiracy contemplated that any person

should swear falsely about any matter required by statute to be

proved at the time of final proof.

A most careful scrutmg of the indictment will not reveal

that it \\as in contemplation of tbe consi)iracy alleged that any-

one of the persons to be suborned should t'ver make final proof or

ever take any oath of any kind at that time.

A large number of overt acts are alleged to have been done

by the defendant Ciggs, and each of them consisted in making

a written statement for the signature of the several applicants.

The statute provides as above set forth for the making of a
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contains all the nialkrs which were td be falsely sworn 1o nn-

<ler the alleviations nf the indictment. The staUile does not jiro-

vide thai the applicant shall make oalh at any other time {n iIk-

matters contained in the written statement concernin;^- which it

IS alleg'cd f)erjin\v was to he suborned. On the other h:ind the

statute provides just what shall be sworn to by the applicant at

t'X' time of final proof, which final jiroof must be m.ide at

least sixty days after the makin^- of the writti'n staement.. It is

an entirely different proceedinq-. at an eniireh- different time, a

proceeding- at which other facts than those mentioned in the

written statement are to ^e ])roved, and a ]M-oceedinq; in which

i:one of the matters conceriiinq- whicht it is alleged. pcrinr\- was

to be suborned are to be i^roved. We submit that it is dear as

<'.ny thinq that can be qatl.ered from this indictment that the in-

dictment docs not charge that the al'eqed conspiracy intended

to svborn perjury at the time of final proof.

It niay at least be contended witli pro])riety that an indict-

ment means what it was construed to mean at two trials under it.

and that if this indictrncnt can be construed to refer to the time

of final i)roof it is so vague in that respect that a large number

(;f ])erscns were decived as to the true meaning.

It is to be observed that there is a different penalty attached

to false swearing under Section 2 from the ]ire>cribed jHiialty

under Section 3, that imder Section 2 in addition to the offend-

ing party being suljject to all the pains antl penalties of per-

jury he shall forfeit the money which he may have paid for tlie

land and all right and title to the same. etc. Xo such ])enalt\-

is provided in the ^^rd section as against a person taking a false

oath at the time of linal ])ro()f.

ll'c iiiakr thr fiirt /ut coHtiiilion that the Court cvrcd in ad-
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the jiu y in sneli a manner I hat a z'crdict of gniity ntiij^/it be re-

turned if the jury believed that a eonspirae\ was oUered into

to procure persons to szvear falsely at iJie lime of final proof, and

the court erred in Ihese particulars, c'c'cn thouQ;h fliis Court

should be of Ilic opinion that .iJie indict >nent underlakes to

c/iari^e Ihat persons zcere to be suborned at the time of final proof,

for tlie reason thai Ihcre is no law of the United States auihor-

iniui^ an oatli lo be administered lo a person, at tlie time of final

proof, concernini!^ the matters and Ihiir^s, that Ihe persons to be

subcrned are alh\i:;ed to haz'c sieorii falsely about, under the al-

l^.e:ati(>ii of tlie indictment.

As noted above, the statute provides that "Effect shall be

given t(^ the foregoing provisions of this act b\' regulations to

be prscribed by the Commissioner of the General Land Office,''

and it is contended on the part of the government that the Com-

missioner of the General Land Office has by appropriate reg-

ulations provided that evidence shall be taken at the time of

final i^roof to establish the 1i"uth of the matters that must be

verified by the applicant in his written statement, and that the

rules and regulations so promulgated have all of the force and

( ffeet of law, even for crinninal purposes. The plaintiffs in er-

ror resist this contention and earnestly insist that a statute of

the L'nited States cannot be added to for criminal purposes by a

departmental regulation.

Li the first place, the only authority that is contemplated to

be conferred upon the Commissioner of the General Land Office

is to enable him by regulations to give effect to the provisions of

this act. It was intended that by such regulations, effect should

be given to what Congress had already enacted and there is no
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intention manifest in the statute to confer upon the Commission-

er the power to add to the congressional enactment.

Indeed Congress itself cannot delegate to any person or tri-

bunal the powers which are legislative, and if it should attempt

to do so it would be unconstitutional exercise of power, inas-

much as the legislative power of the L'nited States is vested ex-

clusively in Congress by the Constitution. The power sought

here to be exercised by the Commisisoner is plainly legislative,

because he has undertaken to add to the statute itself, and has de-

termined what it, the statute, shall be, and what it shall contain.

See Cincinnati iV. & C. R. C. t'jt. Clinton County

Conirs. 1st Ohio. State 88.

Coolcy's Const:' f.twnal Limitations, P. 137, 6th Edition.

If the Commissioner of the General Land Office has the au-

thority to add the matter in question to the third section of the

statute under discussion, he C(nild add whatever else might seem

to him best.

That no part of the legislative power conferred upon con-

gress b\- the constitution can be delegated to any other dej^art-

ment of the government is universally recognized as the law, and

the only f|uestion tliat is involved here is this: lias the Com-

missioner in the making of the regulation referred to exercised

legislative jxnvers? If he has, whether authorized so to do by

Congress or not he has overstepped his constitutional right.

\gain rules and regulatiors may properl\ br made by the various

(ki)artments with which, ])ers()ns dealing with the Department
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der to be heard or to obtain that for which they are seeking.

Such orders and regulations may have the force of law in

a sense, but they do not have the force of law so that the /loca-

tion of such orders render a person criminally liable. In order

to render a person criminally liable he must be guilt}- of a viola-

tion of some penal enactment emanating directly froni the su-

preme legislative power.

It is obvious that unless the regulation of the commissioner

of the General Land Office has the force of a crimnial act

emanating from Congress, the plaintiffs in error in tbas case

could not be guilty of a conspiracy to suborn perjiu'y in a mat-

ter wherein it was contemplated that the persons to iie =;uborned

should swear falsely to matters which were not required to be

proved by the statute, but only by a regulation of tlu; depart-

ment.

In siu^^t^of our contention, we cite United States vs.

Maid, ii6 t^S., at page 650, wherein it is held that a criuiinai

offense against the United States cannot be predicated on the

violation of the requirements imposed only by a rule or regulation

of one of the executive departments of the government, and that

to constitute the crime of perjury under Revised Statutes f^^]Q2

bv the making of a false affidavit in relation to entry of public

lands it is essential that such affidavit should be material, and

that it should be authorized by a law of the United States. Such a

charge cannot be based upon an affidavit of the non-mine ral

character of the land made in support of a homestead entr^ , al-

though a regulation of the land office requires such an affidavit

to be made in certain cases, since it is not required by Revised

Statutes 2290, which prescribed the contents of a homestead af-
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t'iclavit, and the statute cannot be added to fo: orininal ])v,-r-

poses hy a departmental rei;ulation.

'i'he case of United States ai^ainst Maid just cited is strict

1\- analot2^ous to the one under discussion, an<.l we tliiuk is de-

cisive of the contention that we are making.

\\"e further cite in su])i)ort of our contention I'nited. SMtes

vs. lUasingame, 1 16 U. S. 654, wherein it is held that the i-ro-

visions of the sundry civil service appropriation .\ct of jnm J.th

''^'^7. (30 Stat. 1 1 \ making' it a crime to violate any rule or reg-

ulation thereafter to be made by the Secretar}' of the (nrerio.*

for the ])rotection of forest reserves, is void as in substance a->d

effect a delegation of legislative power to an administrnt've of-

ficer.

it is said on page 6^2 United States vs. }^Iaid. supra, that

" \ dei)artment regulatioi. may have the force of law in a civil

i'uit to determine property rights, as in Cosmos ILxploration

( "oinpanv vs. the Gray Eagle Oil Company .supra, and yet be in-

effectual as the basis of a criminal prosecution. U. S. vs. Eaton.

su])ra. The Supreme Corit of the I'nited States in the case last

cited marks the distinction thus

:

"Regulations prescril^ed Ijy the ])residcnt and by the heads

of (1( partments under authority granted by congress. ma\- be reg-

vlations ])rescril)ed 1)_\- lav, so as lawfnll}' to support acts done

nndcr ihem and in accorduMice with them ; and may thus have,

' 1 a ])roper sense, the force of law : but it does not follow that a

'h!n;>" ref|uired bv them is a thing so reciuired by law as to make

the neglect to do the thing a criminal offense in a citizen, where

;i statute does not distinctly make the neglect in (piestion a crim-

"nal offense."

In I)astcr\ignes et al vs. United ."-States. 122 Vcd. Rep. ]).

30. iIk Circuit Court of .\ij))eals for the Xinth Circuit reached the
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c nC'iision in a civil suit brought by the United States to enjoin

the plaintiffs in error fr'^m herding and grazing sheep on the

Stan'slaus Forest Reservation, that the provision of the sundry

civil service appropriation act of 1897 relating to forest regula-

lation and which authorizes the Secretary of the Interior to

*'make such rules and regidations and establish such service as will

insure the objects of such reservations, namely, to regulate their

occupancy and use and preserve the forest thereon from destruc-

tion, and which itself prescribes the penalty for violation of such

regulations, is not ur. constitutional delegating legislative

power to an administrative officer."

It is to be noted thr^t the Blasingame case, supra, was a

criminal one and the case c/ Dastervignes was civil, and the two

decisions are to be distinguished upon that ground.

There is, however, a v»dde distinction between the last cited

case and the one under discussion. In the last cited case the law

itseH prescribed the penalty for the violation of the regulations.

It is universally held that Congress cannot delegate its leg-

islative power so as to authorize an administrative officer, by

the adoption of regulation to create an offense and prescribe

punishment for its violation.

Statutes are sometimes held valid which prescribe a pun-

ishment for the offense which in general terms is defined by the

statute, the regulation dealing only with the matter of detail and

administration necessary to carry into efffect the object of the

law.

The Dastervignes case, supra, does not determine the ques-

tion which we are discussing.

In the first place, the act above quoted provides in Section

3 thereof what is necessary for the claimant to prove at the

t'me of final proof and continues that on the transmission to the
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p^cncral land office of flic papers and testimony in the ease a pat-

ent shall issue thereon.

The ai)]>licant is entitled to his patent on making- certain

[Toof nnder the statnte.

The rcj^'nlation ])rovi(!e.s ])roor in addition to the stalntory re-

qnirenient.

{•"rrther, ("<")n^Tess has nowhere nndertaken lo jiroA-ide that

it sliall he a crime to violate the regnlations made or to be made

h\- the Cc^mmissioner of the (leneral Land Office in this i)ar-

r;cu!;ir, and it has nowhere nndertaken to denonn.-e as perjnry

false swearini; with reference to matters which the statute does

not ref|nire ^hall be ])roved at the time of tMial i)roof nnder the

timber and stone act. but which are rec|niretl only by a reg^nlatio-i

('+'
th'.' department.

Xeither has the Con.missioner of the (ieneral Land Office

undertaken, nor has he tlie authority, to provide b\' rule c)r reg^-

nkiticMi that a person shall l)e ij,'uilty of ])erjury in swearing- false-

I\- to niatters required b}- hin^. in final jjroof under the timber and

stout act not re(|uired b\ the statute.

Xo penalty is attached to swearing falsely in final ])ro;>f

under the tunber and stone act. except that the taking of a wilful

false oath concerning matters required to be ])roved by statute

is denounced as perjur}- under Section ^3^)- '*^" t'""-' ^omi)iled

.*-"t,-tiute.

It follows that the defendants, in order to be guiltv of su-

bornrition of perjury, uuisi have cons])ire(l to iuduee some one to

t.'-ke an oath before a competent tribunal officer or jiersou in a

ca'^e in which a laii' of th<' ignited States authorizes an <>ath to he

administered, etc.

We have seen no deci;.iou which would tend to establish the

proposition that the regulation of the commissioner of the ( ien-
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-.ral Land (Iffice is a law of the United States within the mean-

ir.q" of the ])hrase as used in Section 5392.

It was urged at the hearing- that the case of the United States

against I'ai^ey U. S. 9th Peters 238, 9 Law. Ed. 113, was au-

thority in support of the contention that tlie rules made bv the

Commissioner of the (ieneral Land Office had the force and ef-

fect of a law of the United States within the meaning of the

phrase as used in Section 5392, Revised Statutes. We do

Tiot so understand the case. In that John Bailey was in-

dicted for false swearing under 3rd Section of Act of

Congress of ^larch ist, 1823 (Chapter 165) which

provides that if any person shall swear or affirm falsely

touching the expenditure of public money, or in the support of

anv claim against the United States he shall, upon conviction

thereof, suffer as for wilfid and corrupt perjury.

The indictment charged the false swearing to be in an affi-

davit before a Justice of the Peace of the Commonwealth of

Kentucky in support of a claim against the L^nited States under

the act of Congress of the 5th day of July, 1832 (Chapter 173).

to provide for liquidating and paying certain claims of the State

of \'irginia. The Secretary of the Treasury had established a reg-

ulation immediately after the passage of the last mentioned act for

the government of the department, and its officers, in their ac-

t on? upon the claims in said act mentioned. And among other

tilings provided that affidavits made and subscribed before any

justice of any of the states of the United States would be re-

ce;ved and considered, etc., and the question was whether the

said Justice of the Peace had authority or jurisdiction

to admmister the oath or take the affidavit. The Court held

that the Justice had jurisdiction to administer the oath, say-

ing that the act of 1823 did not create or punish the crime of per-
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jr. . tcchnicalK' ct)iisi(lorc'l. l)ut it created a new and snsl)tan-

t'''" (iffcnso of false swearing- and imnished il in the same man-

ner ar i)erjury.

The oath therefore ned not be administered in a jnchcial

proceeding or in a case vvliere the state magistrate under the

state laws had judicial jurisdiction so as to make the false swear-

injT iH-rjur\-. It would be sufficient that it might l)e lawfully ad-

mini;- tered !)} the magistrate and was not in violation of his of-

f'cial duty.

There was no express authority given by any law of the

I'nited States to any state magistrate to administer an oath in a

case like the Bailey case. The Court held that the Secretary of

tVie Treasur}- by imi)lication possessed the power to make such

legulation and to allow such affidavits in proof of claims under

tlie act of 1832.

The Court says, after setting out the customs of the

dejtartment. that Congress must have been presumed to have

legislated under this knov/n state of the laws and usage of the

'Treasury Department. And the act of 1823 is construed with

reference to this usage. It is held that the act does no more than

to change a common law offense into a statutory offense, it be-

nig stated "that it is clear that by the common law that the lak

irg of a false oath with a view to cheat the government or to

ficfeat the administration of juiblic justice though not taken

within the realm, or wholly dependent upon usage and i)ractice.

].> punishable as a misdemeanor. The defendant in this case

( l.^>ailey case) is not charged with perjury, but with a violation of

the statute which provides a penalty for false swearing," it be-

ing held that Congress in providing this penaU}- legislated in ac-

cordance with the custom nf the Treasury Department in re(|uir-

ing affidavit; and designating state officers who had authnrity
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to administer oaths within the state as prG]^cr persons before

V, li;)m the affidavits eould be taken.

This case is authorit\- for the proposition that Congress mav

]>rescribe a penalty for false swearins^- in matters wherein it is

the cnstrm for the Treasury Department to receive affidavits in

support of claims ag'ainst the United States, the legislation on

this subject assumes that evidence under oath will be submitted

in support of the claims. In the Bailey case the Congressional

act prescribed the ])enalty but did not denounce the offense as

l;rrjur}-. L'nder the conrrion law it was an offense to file a false

affidavit in support of a claim against the government, although

taken outside of the realm, but the offense was not perjur}',

neither was it so made by the act above mentioned. ,

The proceeding in the Bailey case was under the statute

creating the offense and not under the statute defining ])eriury.

hi further supi:)ort ot our contention, we cite United States

vs. Bedgood. 49 Fed., commencing on page 54.

Bedgood was charged with perjury an<l alleged to have

been committed in making a i)re-emption proof, and the Court in

holding that the oath required was extra judicial in that the al-

1( ged false oath consisted in swearing falsely to matters not re-

cr.u'red by statute to be proven makes use of the following lan-

guage:

See bottom of page 58. top of page 59.

Congress having expressly declared what officers are au-

thorized to take affidavits and administer the oaths required by

law in pre-emption entries and having expressly prescribed what

statements the affidavit of the pre-emptionist shall contain, neith-

er the commissioner nor the secretary has the legal authority to

d.'siiiuate other officers before whom such oaths mav be taken
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or to prescribe the existence of other facts than those requircrl by

t'le statute. The law makes the existence of certain facts and oath

thereof the only prerequisite to demanding a particular right, and

oath of other facts in connection therewith, however false, is

not perjury, and this is s li i on the theory that the commissioner

ma;, have made regulations prescribing what shall be contained

in the affidavits.

]n a late case arising in the District of Washington in a

c:i; e wherein the United States was plaintiff and Ott and Wil-

liamson were defendants. Judge Hanford held that perjury could

TiO*" be predicated upon in affidavit which is required only by

n.'gulation of the Interior Department; that perjury could not be

assigned on such an affidavit. The case was tried before a jur}

and is not reported.

In the case of Caha, plaintiff in error, vs. United States, U.

S., 152 U. S. 211, 38 Law. Ed. 415, the plaintiff in error was con-

victed of false swearing in a land office contest case wMth respect

to a homestead entry : the Supreme Court affirmed a conviction

on the ground that contest before the local land office had been

recognized b}- Congress so that it was a competent tribunal.

The Court expressly says, that in the Caha case "Xo viola-

tion is charged of any regulation made by the Department. .VII

that can be said is that a place and an occasion and an o])portu-

inty were provided by thj regulations of the department, at

v.hicli the defendant committed the crime of perjury in viola-

tion of Section 5392."

In the Caha case, although contests in a homestead entr\

hf d not been expressly provided for by statute, yet they had been

recognized by congress, hence the tribunal ,vas a competent one.
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In nirther support of our contention, we cite

Morrill vs. Jones, io6 U. S. 466 467, 27 L. Ed. 267, 268.

In this case it is said ihat the Secretary of the Treasury can-

not alter or amend a revenue law, and all that he can do is to

rf^gulate the mode of proceeding to carry it into effect.

U. S. vs. Eaton, 144 U. S., 677, 36 L. Ed. 591, is also

cited. '^ '

,

This case holds that a dealer in oleomargarine is not guilty

o^ a public offense on acd 'Unt of a violation of a regulation made

hv V Commissioner of Internal Revenues as the law itself did

rot prescribe the duties which the dealer faded to perform.

We quote from the opinion in the Eaton case the following:

It was said by this court in Morrill vs. Jones, 106 U. S. 466,

467 (27: 267, 268), that the Secretary of the Treasury cannot

by his regulations alter or amend a revenue law, and that all he

can do is to regulate the mode of proceeding to carr\' into effect

what Congress has enacted. ^Accordingly, it was held in that

case, under 2505 of the Revised Statutes, which provided that

live animals specially imi)orted for breeding purposes from

beyond the seas should be admitted free of duty, upon proof there-

of satisfactory to the Secretary of the Treasury and under such

regulations as he might proscribe, that he had no authority to

prescribe a regulation requiring that, before admitting animals

free, the collector should be satisfied that they w ere of su-

perior stock, adapted to improving the breed in the United

States.

Much more does this principle apply to a case where it is

sought substantially to prescribe a criminal offense by the regu

lation of a department. It is a principle of criminal law that an

offense which may be the subject of criminal procedure is an act
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committed or omitteil "in violation of a puljlic law. citlier for-

hiddinc^ or commanding- it."

4 A>ii. & Eiig- line. Laze, 642; 4 Bl. Com. 5.

See furtlicr

LI. S. z's. Ccrtcs. 107 I'. S. 671 (27:334).

The foregoing cases discuss the general question involved

and furnish numerous ilhistrations of the appHcation of the

l^rincipal contended for. and we think are sufficient to cstabhsh

o"r position.

The prosecution endeavored to show that there was a con-

spiracy on the part of defendants to suborn ]UM-iury at the time

of final proof, and the bill of exceptions is full of this evidence.

The Court also instructed the jury in sucli a manner as to

authorize it to base a verdict of guilty if they should find a con-

s])iracy to suborn i)eriur\' at the time of final ])roof raised by as-

signment of error loi, the instruction com])lained of being found

on page — of the record.

Another instruction to tlie jury under assignment of error

100 found on page — of the lerord raised a like question.
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And again a like instruction under assignment of error loi

found on page — of the record.

The Court refused to give the following instruction in this

case

:

"The indictment charges conspiracy to suborn perjury in

the matter of the sworn statement or application and not in the

matter of final proof." i

This instruction is found on page^-^/f the record.

TJae final prooLof. John W'atkins was admitted in evidence.

-See page -^— oi the record.

There was also admitted in evidence over the objection and

exception of the defendant the final proof of a large number of

persons, being of like tenor and effect as that of John Watkins,

namely, Joel, Calavan, Christian Fuerhelm, Laura Biggs, Ora F.

Parker, Sarah Parker, Robert G. Foster, Airs. Foster, Josiah

(] raves, Monia Graves.

The Court admitted final proof and cross-c.vaiuiiiafioii of

each of said persons and the cross-examination of the said John

W'atkins on final proof.

These objections are presented by assignments of error 22

and -13, and others, and are found on the following pages of the

record. J ^-^^ ^^ j^__ ^J^ ^

It is useless to point out the evidence which the prosecution

offered tending to show conspiracy to suborn perjury at the

time of final proof as it involves nearly all of the witnesses, and

there can be no question Init that if an error was committed in

this p-irticular it wms vital to the case, and should result in a re-

versal.
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IT WAS I-:RRUR I'OR TIJE COURT^TU CMARCjE

TIIK jLRV AS FOLLOWS:
"THE CHARGE IX THE IXDICT^IEXT IS THAT

THERE WAS AX AGREEMEXT BETWEEX THE DE-

FEXDAXTS (;EXERAL IX ITS CHARACTER TO SU-

r.ORX A LA'IGE XUAIBER OF PERSOXS TO COMAH'i^

IMCRJCRV. AX AGREEMEXT TO SCBORX OXE OR

TWO PERSOXS OXLY WOULD XOT SCSTAIX THE IX-

DICTMEXT EVEX IF PROVEN."

The Court not only refused the above instruction, but gave

one which implied to the contrary of the requested instruction,

'["hese questions are covered by assignments of error Xos. 105

ancLj2U and the instruction requested and refused is f/)und on

page (jt tlie record, and tlie one given is lound on page ^^

of the record.

There was a large amount of testinionv introduced bearing

Uj>on this question, and in many cases it was clear that no perjur\-

was intended to be suborne(i. and in other testimony an inference

might be drawn that pcijury was to be suborned.

See the testimon\- of Calavan, page loi the record.

Calavan testified that h>' was told by Dr. Gesner that he was

under no obligation to seli to him.

Again, the inference night be drawn from lien Jones' testi-

many that the iiUi'iition vas that he should' know ng!y swear

falselv.

See testimony of Jones, i)age of the record.

In short, the testimony was of such a nature that the jury

might have believed that the conspiracy involved the suborning

of one or two ])ersons. The evidence abov- referred to is given

as a sampl • The reference to testimony miglit be indefinitely ex-
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ttnded without serving' any useful purpose. The trial judge

imder this state of the evidence considered it to be the law thai

the defendants would l)e guilty if the conspn"acy referred to one

or two persons only. W'c submit that it would be an improper

identification of a offense to charge that two or more persons

conspired to suljorn a large number of persons, to-wit, lOO per-

sons, if in fact the conspiracy referred to only one or two.

Any ])erson reading an. indictment charging defendants with

conspiracy to suborn one (-)r two persons, and another indictment

charging the same persons with a conspiracy to suborn a large

number of persons, namel}' lOO, would understand that different

C(~insi>iracies were referred to.

A conspiracy to suborn one or two persons is not a conspir-

acy general in its nature, but limited, while the conspiracy

charged in this case is general and involves an agreement to

siiborn lOO persons.

See Wharton Criminal Law, \'ol. 2, 1396, 9th Ed.
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i-.RKoR i.\ I'F.RMrrTixc; Tiir: witxesses to
(il\l". 'rili:iK -rXDERSTANDING" AS To Till": AU-

RA \( ;1:M 1-..XT l".i:'LA\'EEN THEM AXl) CESXER AllofT

LA XI).

A mimhcr of applicants, after detailiiiL;- the conversation be-

tween thon and Dr. (iesner abont taking up tbc land, were i)er-

niitted over tbc objection of tbe defendants, tbat it was incom-

petent, immaterial and called for conclusions of the witness, to

give their inferences or understanding as to the effect of the

arrangement.

The following are samples of these examinations: Chris-

tian l-"cuerhelm who was one of the applicants (after testifying

to the api)lication, etc.), and the talk with Gesner, was asked the

following question : "What was }our understanding when you

}X)u left Gesner and when you filed on a clai mas to whether yor

had ])romised tbat \'(ni would let him have it when \-ou got the.

title?"

.\. Well there was no real promising.

O. You didn't say that?

A. Xo, sir.

O. But ichaf zcas your iiiidcrstaiuiing as to -i^'haf you bc-

I'uTcd and 'ichat he believed?

To which the defentlants objected as incompetent and im-

material, calling foi a conclusion of the witness and not binding

upon the defendants, but the objection was overruled and the de-

fendants excepted and the witn'ess answered, "\ believed nothing

else, but I went in to file on the claim."

Printed record ijagc =-^^



So tlie witness Calavan after having- testified that he was

a school teacher and h^-ed in that locahty and after having re-

lated in detail the talk he had with Big-g-s before he went uv to

see Gesner, testified as follows:

Q. "Did }"ou have any talk with ]\Ir. Gesner before you

filed?

A. Yes, sir.

Q. Where was that?

A. That was, I think, on the street, near the First Xatior-

al Bank.

Q. In Prineville?

A. Yes, sir.

O. And when was it with reference to the day ynn filed?

A. Why. I think it was a day or two before I filed.

Q. Xow, what was that talk?

A. Why, I asked him— I hadn't made an}- talk with hnn

about the proposition, and I was asking him about what he would

do, and he said the claim would be worth $500, or he would g-ive

$500 for it when patent issued. But he says 'you will be under

no obligation to sell to me.'

0. What further was said?

A. That was all, I think. That is all I remember.

Q. Was anything said about the mortgage?

A. Yes, I believe there was. I think I asked him if he

Avanted a mortgage, and he said he didn't want a mortgage on.

our claims. I told him if he did, why, I wouldn't locate.

Q. Was anything said about why he wanted the claim

filed on?

A. Why, I think he told me that he wanted to protect his

range from other stockmen."

He was then asked this question:
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"What was \our inidcrstaiidiiiiji at the time as to what the

terms were on wliich you were taking it up?"

To which the defendant objected as caUin^: for a conclu-

sion of the witness and incompetent and not binding on the de-

fendant in any way, but the objection was overruled and the

witness answered

:

"Why. I understood that I was to receive $500 for the claim

\vhen the patent issued."

Q. "And it was your intention at the time }ou were making

that filing to convey it for $500 as soon as you got the patent or

what was }our intention in respect to it

?

A. Mv intention was to convev it to them when I got the

HI.

Q. To whom ?

A. To Gesner."

Printed record pa^

The witness Crane, having testified as to the talk with (^ics-

ner in detail and as to his intention to let Gesner have the land,

was asked this question

:

"What was your understanding as to whether you had

promised to do that or not?"

To this defendants objected and the Court ruled that he

might state his belief, to which ruling the defendant excepted

and the witness was then asked

:

"What do you believe?"

To which the defendants objected as irrevelant, incompetent

and not binding on the defendants in an yway, but the defend-

ants' objection was overruled and defendants exxepted, where-

upon the witness answered

:

"Well, I would have felt that way If I had went ahead and
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proved up on the land and they had furnished me the money to

do it with."

Whereupon the witness was asked the following" question

:

"Was that your understanding of it?"

To which the defendants objected as calling for the under-

standing of the witness, but the objection was overruled and the

defendants excepted, whereupon the witness answered

:

j

"Yes. sir." Printed record page ^

So the question was asked of witness Hudson

:

Q. "What did you understand at that particular time as

to whether you had agreed to sell it to Gesner or not?"

Printed record page /^ /

It is submitted that it is too well settled to admit of any se-

rious question that this was error and that a witness cannot be

permitted, after giving his statement as to what was said and

done, toadd to it his inference or conclusion or understanding as

ttohe effect of what was said.

In Whitemore vs. Ainsworth, a California case in 38 Pac.

196, the witness had stated a conversation and then was asked :

O. State whether or not defendant wanted you to do any-

thing?"

Held properly excluded as calling for a conclusion, the

Court saying

:

"The action of the Court in confining the witness to a state-

ment of facts as they occurred rather than an expression of opin-

ion as to what was wanted, was proper."

In the very late Indiana case of Deal vs. The State, 157 Ind.
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who had heard a conversation

:

Q. "What was your understanding from the conversation

between Leach and Deal and yourself as to what relation he bore

to this woman, whether husband or otherwise?"

The witness answered, "Well, I got the understanding that

they were man and wife."

The Court says

:

"In permitting' this witness to give to the jury his mere un-

derstanding which he obtained from the conversation referred to

in the question propounded by the State, counsel for the appel-

lant contended that the court erred. In this contention we con-

cur * * * It would seem unnecessary to refer to au-

thorities in support of the well settled rule that a witness, as a

general proposition, must be confined to the statement of facts

and cannot be permitted to indulge or give in evidence his mere

conclusions, opinions or understanding. It was the privince of

the witness under the circumstances, to state th the jury w-hat

was said by the appellant or in his presnce in respect to the sub-

ject in issue and leave it to the jury to draw their own infer-

ences from his statement:

In State vs. Rrown, 86 la. 121, 53 N. W. 92, the witness had

been permitted to give his understanding from a conversation

about which he had testified. The court held it incompetent and

irrevalent, saying:

"Tlie understanding of the 7^'itness may not ha-i'c been jus-

tified by the Imiguage used, between the defendant and in no

view of the case was it properly received in evidence."

So in Piano vs. Kautenburg, 96 N. W. 734, decided by the

same court in 1903. the witness had been permitted to state that

the defendant "understood fully" in relation to his reprcsenta
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tions, giving his reasons therefore, and this was held incompe-

tent and the judgment reversed.

In Crowell vs. Bank, 3 Ohio St. 411. the witness had been

permitted to give his understanding of a conversation between

the parties, and the court says

:

"It appears that the plaintiff belo wwas not content with

the statements of the defendants tending to maintani the action

:

but after the witness had related the conversation of the parties,

he w^as further interrogated, and required to state his under-

standing or inference from the conversation, as to the understand-

ing or meaning of the parties. * * * But to allow a wit-

ness, after having narrated a conversation of one of the parties,

to be interrogated (and that, too, by the party calling him, not-

withstanding the objection from the other side), and to state his

consclusion or understanding from the conversation as to the

meaning or understanding of the parties holding the conversa-

tion, would be a most dangerous relaxation of the rules of C7'i-

denee, unwarranted by any reported decision which has fallen un-

der our observation."

In Hewitt vs. Clark, gi Ills. 608, the Court says:

"The safe mode of proving an agreement by parol is to re-

quire the witness to state what was said, if anything, by either

of the parties in the presence of the other on the subject If a

witness cannot give the words of the party he may undoubted^

ly be permitted to state the substance of what was said. He ought

not, however, to be allowed to substitute his inferences from

what was said or his understanding. To permit a witness to

answer such a c[uestion, 'it is my understanding, etc./ is er-

roneous."

To the same effect are Peterson vs. State, 47 Ga. 524

;

Shepherd vs. Pratt. 16 Kan. 211 ; Whitman vs. Frees, 23 Maine
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iSj: Tvc's vs. Hammond. 5 Ciisli. 535; Peerless vs. Gates, 61

Minn. 124: I'lady vs. r.rady, 16 X. H. 431; People vs. Sharp.

107 N. Y. 461, 14 L'. E. 319; Goodman vs. Kennedy, 10 Neb

2774-

And this has been the universal holdin.q- of the Federal

Courts.

In Foster vs. Murphy. 135 Federal 51, Cox, judge, deliver-

ing the opinion of the Circuit Court of Appeals for the Seco'id

Circuit, says:

"After having exhausted himself as to what was said it wa<

clcarlv incompetent for hnn to characterize the testimony.

Whether a new contract was made was a question for tVc i"r}-

and not for the plaintiff to answer."

In Re Weiscnburg, 131 Fed. 524, the question was asked of

a cashier of a bank as to whom credit was given in a c< rtairt

transaction. The Court says

:

"The question as to whom credit was given and from whom

payment was expected could be determined only from the facts

of thetransaction, i. e., what was said and done before and at the-

time the notes were executed and discounted. It would not be

affected b}- any testimony of DiscoU as to what liis iiofioiis in re-

i^ard to the matter ivcre."

In Gentry vs. Singleton, 128 Federal 680. one Cooner hi^l

sold certain cattle and the question was as to whom he had sold

them. He had stated what w^as said and done and then he was

asked the question, "Who did you understand you were selling

the cattle to?" This was held im|)ropcr, the Court saying:

"The inference or understanding to be drawn from what oc-

curred at that time is to betermined by the court or jury, and

the unex])ressed thought or understanding of the witness was

whollv immaterial."
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There never was a case in yhich the understandhig- of a

Avitness was more dang-erons or prejudical than this one. These

witnesses, according- to the theory of the government, had com-

mitted perjury and were subject to an indictment at the will of

the government. There was every inducement for them to make

their testimony satisfactory to the government. They should

have been confined to a statement of the facts to what was said

and done. Their undisclosed and unexpressed understanding

was in no way binding upon the defendants. It was evident that

many of them had no clear idea as to the transaction.

The line between an honest transaction and a dishonest one

in the dealing with timber land is a fine one and largely involved.

The court below held, and properly so under the authorities, that

a man has a right to let it be known in a locality that he is in the

market for timber and the price which he is willing to pay—to

induce locators to take up timber and loan them money for that

purpose so long as re does not make an actual contract to pur-

chase the land.

And the locator on the other handhas a right to take the

land with the intention of selling it to a purchaser and even with

a prospective purchaser in view, as long as he makes no actual

contract.

U. S. vs. Biidd, 144 U. S. P. 154. -
.

A man might be perfectly honest in his attempt to follow

the law and niight indeed keep squarely within the law in what

he had a right to do and yet the line is so close that the

misunderstanding of an applicant as to what the effect of the
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transaction roall}' was, might readil \throw it over the Hne IronT

an honest to an a])aprently dishonest transaction.

For all these reasons it was vital thai tlie actual facts should

l)e presented to the jtu'v. and that the jurors and not the witness

should draw the inferences as to what the transaction reallv was.

ERROR IX PERMITTING WITNESSES TO STATE

THEIR UNDISCLOSED INTENTIONS AT THE TIME ( )E

MAKING THEIR APPLICATIONS AND AT THE TIME
OF FINAL PROOF.

Each of the applicants were permitted to state, over the oh-

jection of defendants, whai. Ins iiifcntions \vere as to the disposal

of the laud.

When the witness lien Jones was on the stand after testi-

fyiup, to the talk with different defendants, and as to what was

done, he was asked

:

'Now, at the time yon signed it and swore to it ( the apjili-

cation ) did you intend to convev this land to Dr. Gcsncr for the



—95—

consideration named b}' him to you, as testifie<l b_\' }on. as soon

as yon obtained the title thereto?"

To which the defendants each separately objected as incom-

petent and immaterial and not binding- upon them in any wav.

The objection was overruled and the witness answered

:

"Yes, sir." Record page'

And, again, in relation to the final proof, the witness was

asked

:

"Mr. Jones, at the time you subscribed this final proof paper,

what was your intention v/ith reference to this land as to what

\(Ui would do with it when vou obtained title?"

./4/

And was permitted to answer:

"Let Gesner have it." Record page J^f

The witness Evans, who was also an applicant, was asked

the following" question

:

"Now, at the time you signed that paper, what was your

inten+ as to what you would do with the land when you secured

a patent to it?"

To which the defendants objected on the ground that it was

incompetent, immaterial and not binding upon them. The wit-

ness was permitted to answer:

"Well, of corse, I calculated to sell it and I supposed that

Mr. Gesner would take the land."

Q. "For what consideration?"

A. Well I supposed he would give me $500 for it.

0. Was it your intention at the time you signed to carry

that out?

A. Well, I intended to take that for it if I could not get

anything more out of it.
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(J. Hid you tell him that?

A. Xo. 1 tlidn't." Record pag-e

So the witness l'"aiierh;ihn when on the stand was asked:

"At tlie time \'ou filed, cHd you intend to let Dr. Gesner have

the land when you g-ot the title?"

To which defendants objected as incompetent, immaterial.

calling for a conclusion of the witness and not binding u])on

them. The objection was bv^erruled and the witness answered:

'T guess I thought so.' Record pageV/^-^

East of the applicants were asked similar questions.

Testimony of Beard, page

Testimony of Watkms. pagT^-

Testimou)' of Calavan, ])age ^'^

Testimony of Hudson, ])age r '

Kow, if the charge had been perjury, or subornation of per-

jur\-. there might have beer, some reason for this proof, as the

intention of the parties might iiave become a substantive element

of these offenses. lUit here the crime, if committed at all, was

the/^r/f^r cornhinatioii and ajji-rcJitciit.

It was not what the applicant intended at the time of his ap-

plicalittn, but what the dcfciidaiifs iiitciuicd—what they had ]")re-

viously ])lanued— if an\- thing, which controlled.

The actual commission of percjury was in no \\a\- an ele-

ment of the offense charired.
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Of course, the acts or the conspirators fhciiiscli'cs. in carry-

ing- out the conspiracy, arc always proper—either as overt acts

or asthrowing hght upon tlieir original intention or plan.

But as we have said, it was fhcir intention and not that of

the applic:^ii^ which was material in this case.

The intention of the applicant was the product of his own

l)rain. sequestered in his own mind, and whether good or bad, the

defendants" /r/or plan could not be judged thereby. If the ap-

plicant disclosed his intention to the defendants, then what he

said and done—in their presence and with their knowledge

—

might beevidence against them, because it colored their own acts

and thereby threw, perhaps, a back light upon their original in-

tention and plan.

But the unexpressed intention of the applicants rested in

their own hearts, and the defendants ought not to be made re-

sponsible therefor.

If any of the applicants had a corrupt intent to commit per-

jury, the defendants coull not justly be piejudiced thereby or

found guilty of a previous plan, because of such subsequent and

unexpressed intent of the applicant.



THE COURT ERRED IN ADMITTING E\ IDEX; t.

AS TO THE ALLEGED FALSITY IN THE APPLIt A-

TIONS OF THE \'ARIOUS PERSONS. THAT THE IN-

DICTMENT ALLEGES PLAINTIFF IN ERROR WAS TO

SUBORN. TOUCHING THE QUESTION OF WUT^TFJ r:K

THE LAND APPLIED FOR WAS MORE VALL \I5LE

FOR TIMBER OR OTHER PURPOSES. THE C(>i;!<T

ALSO ERRED IN ADMITTING EVIDENCE TE.nDIX'G

TO SHOW THAT THE LAND THAT EACH OF THE DE-

FENDANTS APPLIED FOR WAS LESS VALUABI E

FOR TIMBER THAN FOR GRAZING PURPOSES.

Over the objection and exception of the tianitiffs n'. error

the government was allowed to introduce evi-Vnce •/^adip.g' to

show that the timber was of comparative sma!'. \'alue ti[-»on tlie

land applied for by the various entrymen. wIkmii it n'js alle.^ed

plaintiffs in error sought to suborn.

Th evidence introduced on this question bore upon tho iruth

in the written statement and final proofs introduced in evidence.

Evidence was introduced tending to show that most

if not all, of the land desciibed in the indictment, wherein the

alleged overt acts of Biggs are set out. was less valuable for

limber than for grazing purpc~)ses. \\'e insist that this was error,

inasmuch as the indictment not only did not charge that there was

any conspiracy involving the subornation of ])erjury concerning

the character of the lands to be entered. Imt on the contrary it

was alleged that the \-ari()us ap])licants at the time perjury was

to be conuuitted would be apj^lying to enter and purchase the

land which would be open to entr\ under the acts of Congress

rip;;roved June ,^rd. 1S7S. and .August 4th, i8<)2. and known as

timber and stone lands, the jjoint of the evidence being that the
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land was more valuable for grazing purposes than for its timber.

It is to be borne in mind that the evidence under considera-

tion was offered in order to establish in some way the truth of

the charge contained in the indictment that the defendants con-

spired to have persons swear falsely when applying to enter lands

more valuable for timber and stone than for other purposes, and

that the false oath to be taken in the contemplation of the con-

spiracy consisted in the statement that the applicant was apply-

ing to purchase for his own use and benefit, etc. ; that he had not

made a contract whereby the title might inure to the benefit of

any other person or persons, when in truth he had made a con-

tract whereby the title should inure to some other person.

There are three sets of persons referred to in the proof

tending to show that the land was less valuable for timber than

for other purposes, namely, the nineteen persons who are men-

tioned m the indictment wherein it is charged that Biggs com-

mitted an overt act in preparing a sworn statement for the signa-

ture of each of said nineteen persons. It being alleged that each

of said nineteen persons was a person to be suborned ; second,

jiersons who were to be suborned, but unmentioned in the alleged

overt acts of Biggs ; third, the defendants themselves, Biggs,

Williamson and (iesner.

The conspiracy itself according to the allegation, contem-

]Mated ihat subornation of perjury should take place only when

lands subject to entry under the timber and stone acts were being

applied for.

The defendants were convicted upon evidence which bore

upon the question of whether or not there was a conspiracy to

suborn perjury in proceedings wherein persons were applying

to enter lands under the timber and stone act, v/hich were not

subject to entry under that act.
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Tlij g-()\L'ninK'nl was allowed to secure a conviction on one

charge by eviilence tending- to show another offense.

The government coidd convict only by showing that some

one of the overt acts charged against Biggs was actually com-

mitted by him for the put pose alleged. It offered evidence tend-

ing to show that the land described in the alleged overt acts was

of less value for timber than for other purposes, that is, it offered

cvidenc':; tending to show that the land therein described was not

subject to entry under the timber and sto le act.

How, under the contention that the government was making,

could the jury have found that the alleged overt acts wxre com-

mitted by Biggs for the purpose of effecting the object of the

conspiracy, which involved subornation of perjurv onl\- in the

entry of lands subject to entry under the act?

As to the persons whose names were not mentioned in the

overt acts but who were to be suborned according to the conten-

tion of the government, we have to say, that the evidence on the

part of the prosecution shewed that the conspiracy as to them in-

A'olved subornation of ])erjury in an application to enter land not

subject to entry under the timber and stone act, and consequent-

ly could not have referred to the charge in the indictment, and

yet this evidence was submitted to the jury on the theory that it

in some way tended to prove the charge in the indictment, and

further the theory of the government's case at other times, was

that a conspiracy to suborn perjury in applying to enter lands not

subject to entry was the cons])iracy charged in the indictment.

The evidence that bore upon the character of the land en-

tered by the defendants themselves should be considered separate-

ly. There is no charge that the defendant.^ had entered into a

conspir;;cy to suborn themselves, neither is there anv allegation
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in the indictment that the defendants ever appHed to purchase any

land.

In the evidence complained of the government was allowed

'to offer testimony tending- to show that the defendants did not

enter into the cons])iracy as alleged in order to establish a plan on

the part of the defendants tc do as alleged.

For defendants did not enter into the plan as alleged if, as

'Contended by the government in this evidence, the land was not

subject to entry.

This is not a case where evidence is offered of a different

•conspiracy in order to show the existence of the conspiracy

charged for the land upon which the government sought to show

there was little or no timber is the very land that the ])rosecution

claimed was involved in the entries wherein ])erjury was to be

suborned.

The legitimate effect of such evidence would be to show

that the conspiracy upon which the proof bears is not the one for

Avhich defendants were on trial, but the real effect was to preju-

<:lice the defendants, and to permit a conviction on the charge in

the indictment bv permitting proof tending to show some other

defense.

The jury might have convicted all of the defendants on the

theor)-^ that they were guilty of conspiracy to suborn perjury

in the entry of lands not subject to entry under the timber and

stone act.

There is no necessity for a citation of authorities to sup-

port the proposition that an indictment charging a conspiracy to

suborn perjury in proceedings wherein applications were being

made to enter timber and stone lands subject to entr}-, is unsup-

]iorted by proof of subornation of perjury in proceedings to enter

lands not subject to entry under said act. An accjuittal under one
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In support oi tlio pr()i)usition tliat tlic admission of such

f>viclcncc is error, \vc refer the Court to that portion of our brief

where a (|uestii.n of like nature is fully discussed.

'I'lie evidence introduced on tlie subject now under discus-

sion is voluminious and consisted of photog'ra])hs Ud<i.'iL, bv^ wit-

ness McAlpin, whose testimony is to be found on page joi

the record, and the testimony of witness Mitchell, whose testi-

mony relating- to this matter is to be found on ))a^'s^ ^ ~j/^Q~

of the [\ecord, and the testimony of witness Murra_\'. whose tes-

timony is to be found on pages/'^^ ~/ ^ of the Record, and

the testimon}' of witness Keenan, whose testimon\- relating to

this matter is to be found on pages /^ y^ ^ of the Record.

There is also other evidence on this same question shown

by the Record, but the evidence of the witnesses named covers

practicall}' the whole subject.

St)me answers covered whole townships, including much of

the land aj)plied for, like that of witness Keenan, page^^^-^ of

the Record, when he testified to the general character of Town-

shi]) 15, .S. Kj, I':ast( This township contains the land applied for

by thirteen of the nineteen persons mentioned in the alleged overt

acts of Biggs).

\Vi<ne.ss Edgar made an answer covering a whole townshi])

on ])age*^-^ of the Record, \dio^e testimony given at length on

this subject, is printe<l on 1 ages /f f oi the Record.

1 he land was g'one over by legal subdi\isions and testimon\

given as shown by the record a])ove referred to tending to show

tliat the land was not subject to entry under the timber and

stone act on account of the scarcity of timber and its valr.e for

grazing purposes.
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As elsewhere mentioned . there were a large number of ap-

plications introduced covering the land concerning which the

above tstimony was given touching the amount and the character

of timber thereon, also a number of final proof papers were in-

troduced in evidence, as elsewhere mentioned, covering a part

of the same land.

There was a conflict in the statements contained in the said,

applications and final proofs on the one hand, and the above tes-

timony on the other, as the applications each and all stated that

the land was in effect subject to entry under the timber and stone

act and the final proofs supported the applications in this par-

ticular.

^i;^
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ERROR IN THE ADMISSION OF EVIDENCE TEND-

ING TO SHOW THAT ONE OR MORE OF THE DE-

FENDANTS HAD FRAUDULENTLY ACQUIRED

SCHOOL LANDS, INCLUDING (i) ITS COMPETENCY,

(2) ITS ADMISSION IN REBUTTAL. (3) THE RECALL

OF THE DEFENDANT GESNER AND HIS CROSS-EX-

AMINATON IN RELATION THERETO AFTER THE
STATE HAD ENTERED UPON ITS OWN REBUTTAL
CASE. (4) IMPROPRIETY OF SUCH EVIDENCE FOR
THE PURPOSE OF IMPEACHMENT.

The j")' osecution was permitted over the objection of each

of the defendants to offir evidence against defendants Gesner

and WilHamson, tending- to show the defendant Gesner had tried

to induce one Perry to apply to the State of Oregon for school

land for his benefit, and also evidence tending to show that he

had induced one Mary Swearingen to file on state lands and that

she had made the necessary affidavit and filed on the land and

afterwards transferred it to their firm.

This evidence was offered as rebuttal and upon the theory of

impeachment of the witness Gesner. and for the alleged purpose

of laying a foundation fo " impeachment in that regard, said de-

fendant was recalled and compelled to take the stand and testify

in relation thereto in cross-examination, after the defendants had

rested their case and the prosecution had entered upon its re-

buttal.

In relation to the Perry incident. Mr. Perry being called in

rebuttal, was asked the following (juestions and the following

proceedings were had :
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Q. Mr. Perry, in Prineville, between the 15th and 25th of

June, 1902, did Dr. Gesner ask you to sign a school land appli-

cation and an assignment to the firm of Williamson, Wakefield

& Gesner or Williamson & Gesner, and did you ask him where the

land was, and did he tell you it was up in the Horse Heaven

country ; and then did you ask him what there would be in it for

you, and did he answer $50? x\nd did you then tell him if vou

took up any school land, }'ou would keep the land for vour own

use, and did you start t o.valk off, and did he then say, it would

be no trouble, "All you would have to do would be to f^j> lo the

office and sign a paper."

Mr. Bennett: We ob-ect to that as incompetent, immaterial,

not proper rebuttal, and not a proper impeaching question, not

inconsistenr in any way with the testimony he has given on the

stand in his direct case, and therefore not a proper subject for im-

peachment : and because lliere is no sufficient foundation laid,

because there was no statement in the question asked of the

witness (Gesner) as to who was present, and no definite state-

ment as to the time when it occurred.

Objections overruled: defendants except.

A. I had a conversation with Dr. Gesner. but T am lost as

to the date ; I could not sav as to the date you speak of.

Q. How do you fix the date, how near do you fix the

date ?

A. Well, my impression is that it was in June, 1902, but I

am not positive.

Mr. Bennett: What was that last?

A. I believe that it was in June, 1902, that the conversation

was had between Dr. Gesner and me.

Q. Is it your best recollection that it was in the latter pari

of June?
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Objected to as leading.

A. It was sometime between tbe loth. 24th or 25th; some-

where about that time.

Q. Xovv answer the question.

Mr. Bennett: I rei v our objection, that the foundation

has not been laid and for "-lie other reasons.

Objection overruled ; defendants except.

A. The conversation that occurred between Dr. Gesner

and myself occurred in front of Temple's drug store. He asked

me this question, "if I didn't want to take up a piece of school

land?"

Mr. Bennett: We object to that as not proper.

Objection sustained.

Q. Answer yes or no, if you can. as to whether that con-

versation I have repeated took place in substance—that conver-

sation in substance and effect?

A. Yes, sir, it did.

Mr. Bennett : We move to strike out the testimony of this

wMtness uocn the grounds as are stated in the objection hereto-

fore made.

Objecions overruled ; defendants except.

^w^^ /^/C
^ T^CKf^

In relation to the Swearingen matter Mrs. Swearingen wa«;

called as a witness and shown an apjilication to purchase the

school land in question from the State of Oregon. This appli-

cation was not sworn to before Biggs, but before J. J. Smith.

County Clerk. Crook Countv, Oregon. The affidavit attaclied was

as follows

;
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State of Oregon,

ss.

County of Crook.

I, Mary J. Swearingen. being- first duly sworn, say that 1 am

over eighteen years of age that I am a native born citizen of the

United States; that the pioposed purchase is for m\- own benefit

and not for the purpose of speculation ; and that I have made

no contract or agreement, expressed or impHed, for the sale or

disposition of the land a])plied for in case I am permitted to pur-

chase the same, and that there is no valid adverse claim thereto.

MARY J. SWEARINGEN.
(Signature of applicant.)

Subscribed and sworn to before me this 24th day of June,

1902. J. J. SMITH,

County Clerk, Crook County, Oregon.

And was asked the following question:

Q. Will you state to the jury the circumstances under

which you signed that paper, how you came to do it?

Whereupon each of the defendants objected upon the

ground that it was immaterial ,irrelevant, tending to drag in col-

lateral matters and not proper rebuttal. Whereupon the District

Attorney proposed to limit this testimony to defendants William-

son and Gesner.

Whereupon the defendants Williamson and Gesner each ob-

jected upon these same grounds, and upon the -ground that the

defendants are charged with conspiracy between the three of

them to suborn perjury 'n the matter of government land, and

that this ]iroof, referred to state land in which Williamson and

Gesner were alone concerned and is entirely a separate matter in

which it is only claimed that two of the defendants were con-

cerned, and where any oath taken would be before some entirely
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rfifferent officer; but the objection was overruled and to sau'

rulinj^ each of said defendants excepted : whereupon the witness

answered

:

"WclK there isn't much to it. The doctor just came down

and asked me if I would tile on a piece of school land: so I told

him 1 would."

Juror: 1 can't understand you.

A. f say that he came and asked me if I would file on a

piece of school land. I told him that I would. I went there and

fiied on the land. He was tc ,e;ive me $25 for filing- on the 160

acres, as well as I remember: Idon't remember just the amount.

So I went before the County Clerk, Mr. Smith, and 1 filed on the

school land.

Whereupon the following questions were asked and

answered, subject to the same objection, ruling" and exception:

Q. Xow, just what did he say when he said he wanted you

to file on it, just what did he say? Tell the whole thing.

A. Well, I don't remember just how it was.

O. X'o : but the substance of it as you can recollect it.

A. Well, just as well as I remember, he came down and

he said that he would give my daughter and f $50 to file on a

quarter section or a half section—something—I don't remember

the amount: but, anyw^av, when the time came and we went to

th',- clerk's office, part of it had been taken or he didn't want

part of it—something lik- that, or they didn't say it was for him

at all. Just asked us to file on it. And so my daughter didn't

file. I filed on it and he ga\'e me $25. ^^^J^^
Record J)a^e/——
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The prosecution also offered a copy of the application of one

Mrs. Gerowe, a sister of defendant Gesner, to purchase state

school lands. The application in this case was not filed or sworn

to before defendant Bigg? but before a notary public at Spo-

kane, Wasli. The affidavit was as follows;

State of Washington,

ss.

County of Spokane.

I, Sarah M. Gerowe, being first duly sworn, say that I am

over 1 8 years of age, that I am a citizen of the United States,

that the proposed purchase is for my own benefit and not for

the purpose of speculation : that I have made no contract or

agreement, expressed or implied, for the sale or disposition of

the land applied for. in case I am permitted to purchase the,

same, and that there is no valid adverse claim thereto.

SARAH M. GEROWE.

Subscribed and sworn to before me this 26th day of June,

1902.

STANLEY HALLETT,
Notary Public in and for the State of Washington.

Also a certified copy of a deed from the State Land Board / n3 Q p^

to Williamson, Wakefield & Gesner for the same land, bearing

date the 12th day of August, 1902, and a certified copy of the

letter hereinbefore specified.

UlfLKWyvi^

TTie proceedings in relation to the cross-examination of

Gesner and the foundatio'i laid for his impeachment in relation

to any of these matters were as follows

:
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.Al'tcr the defendants liad closed their testinion}' and rested

their case, tlie government called Mr. L. T. I'erry as a witness

i)n rehnttal. hnt hefore Air. Perry had resjjonded or taken the

stand, the prosecuting; Mtorney announced that he desired to re-

call the defendant Gesner, whereupon the following proceed-

ings were had

:

Mr. r.ennett : .\s your witness?

Mr. Heney : No. 1 do not desire to call him as my own

witness. 1 want to ask him one more question on cross-examina-

tion.

Mr. Pjennett : In relation to what matter?

Mr. Heney: In relation to this letter of June 23. I forg^ot

whether I asked him al)on' that letter or not.

\\'hereu])on the defendant on hehalf of the defendant Ges-

ner and the other defendants, objected to his being; recalled for

that purpose, but the Court ruled that he must take the witness

stand, whereujion said defendants excepted to his being; comjxdled

t(^ take the stand in relatior to the matter at that time, and said

witness took the stand in comi)liance with the order of the Court.

Q. Dr., I will ask )ou to examine that certified copy of

those letters, and you can examine the certificate also. The let-

ter referred tc; was as follows:

I'rineville, Ore.. June 27,, 1902.

M. L. Chamberlain.

Salem, (^re.

My Dear Sir:

Inclosed tind check Tor $80 ])ayment on the west half of

Section \(). T. 15 S. R. 19 E., containing- 320 acres. M\- sister,

Mrs. S. M. ( ierowe. will ioiwanl the ai)])lication as soon as she

can sign it. Who has the SIC 1-4 of th.at section. Is it paid
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up on or is it subject to a new filing. Please let me know at your

earliest convenience.

I remain,

Yours respect.

VAN GESNER.

To which said defendant Gesner and each of the other de-

fendants then and there -objected upon the ground that it is not

proper cross-examination and not proper rebuttal, and because

it compels the defendant 1o testify in relation to a matter after

he has left the stand and his cross-examination closed, and the

defendants" case rested. But the objection was overruled and

said defendants and each of the defendants excepted. Where-

u])on the witness answered, "1 guess I wrote that letter."

Q. You think \ou wrote that letter?

A. Yes.

O. And received the reply that is attached there?

A. I don't remember the reply ; I don't remember any-

thing about that.

Q. But you remember writing the letter?

A. I remember writmg some letters there.

All of which went in urider the defendants' objection as

aforesaid. The reply referred to is as follows

:

June 25, 1902.

Van Gesner,

Prineville, Ore.

Dear Sir

:

I am in receipt of yours of the 23rd instant enclosing draft

for $80.00 first payment on the W. 1-2 of Section 16, T. 15 S.

R 19 E. This tract is vacant. If application is received from

Mrs. Gerowe before any ether application is received for the

land, certificate will issue ^n her, but if regular application is re-
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ccivcd, accompanied by reciuired deposit before application is re-

ceived from Mrs. Gerowe. we will be compelled to issue certifi-

cate to the party so applying.

The S. E. 1-4 of this section was sold to E. W. Barnes

certificate Xo. 12389 and this certificate is not subject to can-

cellation.

Yours truly,

M. L. CHAMBERLAIX.

^—

^

. Clerk of the Board.

\^XL^<rrJ-rj^-^^ /'^(tC^ l^^/jC

And thereafter one L. T. Perry was recalled on the part of

the government in rebuttdl, and was asked the following ques-

tion :

Q. Mr. Perry, did you have a conversation with Dr. Ges-

ner in Prineville, in 1902, in relation to school lands?

Thereupon the defendants objected to said question as not

proper rebuttal and as irrelevant.

Whereupon the Court asked whether defendant had been

asked on his cross-examination regarding this conversation.

Whereupon Mr. Heney said, "I do not recall whether T

asked him that or not, yoiu* Honor. I aimed to ask him. I \v;ll

ask permission to recall the doctor and ask that question now.

Whereupon said defendant, Gesner, and each of the defend-

ants, objected to the wilness being recalled at that time, af'-ei

the defendants had rested their case and the government hi 1

entered u])on the presentation of its case, as comi)elling th- de-

fendant to testify against hhnself, compelling him to be called as

a witness without his consent and over his objection. But: th(.

objection was overruled, to which each of said defendants then
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and there excepted, and their exception was allowed.

Whereupon said defendant Gesner was again placed uvnn

the stand and asked the following question

:

Q. "Doctor, in Prine\ille, between the 15th of June, k^.j,

anc the 25th day of June, 1902, did you have a conversation with

Lawrence T. Perry, in that conversation, did you ask him to

sign a school land applicalion and an assignment of the "^-iw.f:

to the firm of Williamson S: Gesner or Williamson, Wakcheld &

Gesner, and state to him that the land was up in Horse l'eav>'n

country; and did he ask vou how much there would be in it tVn

him, and did you answer $50; and did he th'M >av, if lie lock

up any school land, he woi \1 keep the land for his own use, and

walked off, and did you say, as he was walking off, thai, it

would be no trouble, 'All you would have to do \vOuld be to go

to the office and sign a paper, 'or words to that effect .'"

Thereupon said defen(Iant, Gesner, and each of the defend-

ants objected to the question on the same ground as to the re-

calling of the witness, and upon the further ground that the mat-

ter is immaterial, irrelevant, and no proper foundation for im-

peachment, and is not in any way inconsistent with anything

the witness has testified to upon his direct examination, and

therefore not a proper subject for impeachment. lUit the ob-

jection was overruled, and to said ruling each of the defendants

excepted, and the witness answered

:

'T will say I never had any such conversation with Mr. Per-

ry as that, none whatever at any time, June, July or any time.

Whereupon Mr. J'fF^ey said, "Tint's all ;" and the witnes.^

left the stand. i^<Lcf^^f^y6Lc<jf3o /^^^^^ Y^^/
And thereupon after the witnets had/eft the stancK Mr. He-

ney again asked the witness to take the stand in relation to an-

other matter.
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Whereupon there was the same objection to the recalling of

the w itness as before ; same ruling and exception.

And tiiereupon the witness was again recalled, over his ob-

jection and asked the foUon-ing (|uestioii

:

"On oi about June 24. 1902, in I'rinevillc, did \ou ask Marv

W. Swearingen to file upon 320 acres of school land in section

\(i. townsh.ip \C>-\(). in the Morse Heaven cfxmtry and tell her

that you W(ndd give her $50 if she would make the ajjplication

and an assignment to Williamson & Gesner. or W^illiamson. Wake-

field & Gesner. or words to that effect? Or, did you tell her you

would give her $25 for filing upon 160 acres, at the same time

and place ?

Wh_'i'ni])on said defendant, and each of the defendants ob-

jected upon the same ground as in the Perrx- matter hereinbefore

referred to. and u])on the further gnnmd that it was not proper

rebuttal, immaterial, irrelevant, and an attempt to prejudice the

defendant by bringing in other matters having no relation to the

matters charged in the indictment. But the objection was over-

ruled ami to the ruling each of the defendants excepted; there

upon the \vitness answered :

"Whv . 1 think she filed on a piece of land u]) there. !)ut there

was no contract to sell it to me. She was keeping boarders there,

and there was a vacant place, and I told her she could make

something out of that land by filing on it. and if she wanted to

file on it, 1 would let her have the money, and I did let her have

the moue-y I think, and she filed on the land, and I bought the

land of iicr. I'.ut I had no. contract with her before te) buy, ne)

specified siur or anything else."

Q. When did you buy the land from her. Doctor?

Mr. r.cimett: I want our objectii:)n and exception to all

this vom- Honor.
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Yes.

Who did you turn that over to? J. J. Smith, county

The Court: I understand it applies to all this testimony?

O. You say you boug^ht the land from her afterwards?

A. 1 think so ; yes.

Q. How long afterwards?

A. 1 don't know ; I don't remember.

O. WHiat did you pay her for it?

A. I don't remember what I gave her now.

Q. You put u]) the $200 to pay for the land to the state at

the time?

A.

Q.

clerk ?

A. T don't know wlietlier I turned it over to him or let her

have the money.

O. Did you suggest to her that she buy it?

A. I might have spoken to her about it.

Q. You don't know when }-ou got the deed?

A. No, I don't.

Q. And didn't you get it at the time she signed the applica-

tion?

A. No, sir.

Q. When do you think you got it?

A. I could not say.

Q. Haven't you any idea?

A. No. I haven't, now

Q. Did you put it on record?

A. I think it is on record.

O. When did you put it on record?

A. I could not say for that, either.
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Mr. I'dinctt: It is understood our f)biection ,q-ocs to alT

this, as to each of the defet dants separately";

The Court: Yes.

^<W //cv| Po /^ /A /^/^

Tlie rule that, ordinarily and j^enerally. evidence tendinjj^ X.a

show the difendant i^uilty of some other crime tlian the one on

tiial, will not be admitted is too well settled to admit of success^

ful (|U est ion.

The cases where evidence of other crimes have been ad-

mitted are exceptions. They are generally cases of passing-

counterfeit money, false pretenses, receiving- stolen goods, etc..

where the difficult}' of proving the crime b}- any other means

has led the Courts to a recognition of exceptions to the rule.

-Another class of exceptions grow out of cases where the twc

crimes are so closely connected with each other as to make it im-

practical to full)- ])rovc the one without disclosing the other, or

where both are a part of the same immediate transaction. \\\\

these are the exceptions and not the rule, and the Courts, prop-

•J[W). restrict tltein ta verv narrow limits. ^^^

/ I 'calcic {VSIur-f^. (07 .\. v., 427.

^ People fs. Moliiicaiix (X. V.) 61 X. R. 286.

Com III X's. Jachson. 132 Mass. 16.

Shaffer I's. Coniiii. /2 I 'a. St. 65.

Uiisell -i's. State. 39 Tex. 330, 45 S. W. 1022.

ll'alker's Case, ist Leigh ( \'a. ) 574.

State IS. Codfresun, 24 Wash. 3<;8, 65 Tac. ^2t^.

Sehacer tx State 36 Wis., 429.
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People vs. Tucker, 104 Cal. 440; 38 Pac. 195.

McGee vs. State (Miss) 22 So. 890.

State vs. Spray, Mo.. 74,, S. W. 846.

Leonard vs. State, 60 N. J. Law. 8; 41 At. 561.

Cobble z's. State, 31 Ohio St. 100.

Tvan Z'S. Coin in, 104, Pa. St. 218.

Long Z'S. State, Tex. 47, S. W. 363.

State vs. Raymond, 53 N. J. L. 260.

People Z'S. Fifcgerald, 156 N. J. 253 ; 50 N. E. 846.

State vs. Graham, 121 N. C. 623 ; 28 S. E. 409,

People vs. Bozven, 49 Cal. 654,

State vs. Walters, 45 Iowa, 389.

State vs. Stevens, 56 Kans. 720: 44 Pac. 992.

McAllister vs. State, 112 Wis. 496 ; 88 N. W. 212.

Barton vs. Briley (Wis.) 96 N. W. 815.

People Z'S. Elliot, 119 Cal. 593, 51 Pac. 955.

Bonier z's. Rosser. 123 Ala. 641 ; 26 So. 510.

White Z'S. B & F. G. Co., 65 Ark. 278; 45 S. W. 1060.

Jordan vs. Osgood, 109 Mass. 457.

People Z'S. Schunian, 80 N. Y. 373.

State vs. Bakren, 14 Wash. 403.

Coleman vs. People, 55 N. Y. 81.

People vs. Hurley, 126 Cal, 351 ; 58 Pac. 814.

State vs. Fichellc (Minn.) 92 N. W. 527.

Dave vs. State, 2,7 Ark. 261.

Enderly vs. State, 39 Ark. 278.

Shears vs. State, 147 Ind. 51 ; 46 N. E. 331.

State vs. Maehernagel (Iowa) 91 N. W. 761.

State vs. Bates, 46 La. An. 849; S. C. 15 So. 204.

Pike vs. Crehon, 40 Me. 503.

People Z'S. Shzveilzer, 23 Mich. 301.
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State z-s. Goctc, 34 Mo. 85.

State i-s. Reaves, 71 ^lo. 421,

Daz'is z-s. State, 54 Xeb. 177-

Cheney z's. State, 7 Ohio 222.

Barton zs. State, 18 Ohio 221,

Galbraith z's. State, 41 Tex. 567,

The effort a late text writer (W'igmorej to reverse tliis-

proposition and make the exception stand for the rule and vice

versa and to make it appear that upon one pretense or another,

evidence of other crimes of the same general nature are nearly

always admissible, can not prevail unless the Courts are ready

to disregard the holding of learned judges representing the ju-

dicial experience of years, to accept the mere theory of a man

v.ho does not appear to have ever participated in the actual trial

of a case either on the bench or at the bar, in his life.

We submit that this learned author's book is at least as re-

niarkable for its iconoclastic tendencies, and for the freedom with

which it runs amuck upon established principles and judicial

holdings, and criticizes and overrules the decisions of the ablest

courts and judges, including the Supreme Court of the United

States, as it is for the evident industry and energy of the author.

We submit to the court that the rule, which requires the de-

lendant in a criminal case to be tried solely upon the crime

charged, is a good one and ought not to be frittered away upon

any i)retext.

We have always claimed that the protection of the innocent

was quite as important in cnir courts as the conviction of the

guilty—a principle that jiublic clamor sometimes forgets, but

which we trust our Courts to constantly assert.

W'c submit to the Court that nothing can be nn)re dangerous
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to an innocent man on trial than to have every act of a similar

nature with which he may be justly or unjustly charged, paraded

before the jury.

Even if he is guilty of the collateral crimes, he may still be

perfectly innocent of the one for which he is actually on trial,

and if he is innocent of the collateral offenses sought to be proved

against him, he is in a majority of cases practically helpless. He

has come prepared to meet the main charge as best he may, but

how shall he prepare to meet two or three or any number of oth-

er charges of which he may be entirely innocent, and of which

he has had no notice whatever. And yet he is compelled either

to attempt to meet them and try each one of them out, as if it

was the main fact, or else he must stand before the jury under the

imputation of being an all round rascal, who was in the habit of

committing such acts and was therefore likely to have committed

the one on trial. It is no protection to have the Court learn-

edly charge the jury that they must only consider such evidence

for certain purposes. They can not do this even if they each

and all fully understand the charge (which is little likely) and

honestly make the attempt. It is a human impossibility. The

judge himself can not peiform this mental feat, with all his

judicial temperament and training. How much less the un-

trained mind of the average juror not accustomed to analyze or

differentiate closely, but used to general reasoning and more or

less general conclusions.

Even if he is more or less guilty of the other offenses

charged, the defendant is not placed in a fair light before the

jury.

His bad acts are selected out and arrayed before the jur}-.

He has no right upon the other hand to meet them with proof of

other acts of virtue and well-doing, and if he had the right it
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woiikl ho iniiM-actical. The' jury have hefore them. then, a man

whose Hfe from the samples presented to them, has been one of

wroni^ and crime. And yet he may have been upon the whole,

a fairly y;ood man. I"\'w are the specimens of poor humanity who

could stand the test of having" their i^ood acts strii)i)c(l away, and

heiui;- jud<jed entirely by the wrongs they n ay have committed

and the bad the\- may hav^. done.

There is no excuse for a rule which would permit this ex-

cept that of actual necessity. It is impossible to prove the

essential elements of a particular crime (as a rule) in any other

way, then it may perhaps be justified, notwithstanding the dan-

ger to the innocent.

lUit the exceptions to the general rule, ought to be narrowed

within the narrowest limits—not extended—and the rule ought

not to be brushed away upon the theory that the evidence bears

in some remote conjectural and fanciful way ui)on the (|ues-

tion of motive or intent. Such an exception would wipe away the

rule entirely, for motive and intent are always in issue in a crim-

inal case.

That this is not the true state of the authorities is obvious

from an examination of the long line of authorities cited su])ra.

In Commonwealth vs. Jackson, 132 Mass. i(). the defendant

was indicted for his false representations as to the kindness and

soinidncss of a horse. Evidence was offered and admitted that

about the same time (within less than two months) the defend-

ant had made practically the same rei)resentations in the sei')ar-

ate sale of three other horses at different times, all of which

was false. The evidence was admitted for the ])ur])ose of show-

ing intent only and was carefull\- limited to that puri)ose. Judge

Devens. delivering the o])inion of the Court, says:

"The objections to tlu admission of evidence as to other
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transactions, whether amounting to indictable crimes or not. are

very apparent. Such evidence compels the defendant to meet

charges of which the indictment gives him no information, con-

fuses him in his defense, raises a variety of issues, and thus di-

verts the attention of the jury from the one immediately before

it ; and, by showing the defendant to have been a knave on other

occasions, creates a prejudice which may cause injustice to be

done him. It is a well-settled rule of the criminal law, that the

general character of a defendant cannot be shown to be bad,

unless he shall first himself attempt to prove it otherwise. It

ought not to be assailed indirectly by proof of misconduct in

other transactions, even of a similar description.

So in the case of People vs. Molineaux, 6i N. E. 286, it is

said by W'erner, judge, delivering the opinion of the court:

"The general rule of e^-'dence applicable to criminal trials

is that the state cannot pro^ j against a defendant any crime not

alleged in the indictment, either as a foundation for a separate

punishment, or as aiding the proofs that he is guilty of the crime

charged."

And (J'PJrien, judge, in a concurring opinion, says:

"It is said that the evidence culminating in Barnett's death

tends to identify the defendant as the author of the death of

?\lrs. Adams ; but that is only another way of asserting the gen-

eral proposition that the commission by the defendant of one

crime tends to prove that he committed another crime, and, no

matter in what form or how often that proposition is asserted,

or how persuasive and ])]ausible it may appear, it is erroneous

and misleading, since it violates a salutary principle of the law

of evidence, which should be applied in all cases without regard

to the question of actual guilt or innocence. If the guilty can-

lot be convicted without breaking- down the barriers which the
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law has erected for the j^rotection of every person accused of

crime, it is better that tliev sliould escape, rather than that the

lite or liberty of an innocent person should be imperiled. I

think the evidence relating to Barnett's sickness and death would

not for a moment be considered competent but for the fact that

it creates a strong impression upon the mind that tlie author of

his death nuist be the author of Mrs. Adams" death, since in both

cases death was caused b}' similar means. Wq may attempt to

deceive ourselves with words and phrases by arguing that it is

admissible to prove intent, or identity, or the absence of mistake,

or something else, in order to bring the case \vithin some excep-

tion to the general rule ; but what is in the mind all the time is

the thought .so difficult to suppress, that the vicious and criminal

agency tliat caused the death of Barnet also caused the death of

Mrs. Adams. The rule of law that excludes the evidence for such

c purpose may be. and probably is, contrary to the tendency of

die human mind; but, since the law was intended to curb the

speculations of the mind, and to guard the accused from the re-

sult of error in its operation. I am for maintaining the law in all

its integrity and not for undermining it by (jualifications that rest

u])on no reasonable or logical bisis."

In the case of Paulson vs. State, a Wisconsin case, in 94

X. W. 771, the charge was murder for flic pitrposc of robbery.

and evidence of a previous larceny had been atlmitted ostensibly

because defendant had explained his possession of money after

the nnivder by claiming that he obtained it in the previous lar-

ceny. The Court says:

"From the time when advancing civilization began to rec-

ognize that the purpose and end of a crimir.al trial is as nnich

to discharge the innocent accused as to punish the guilty, it has

been helcl that evidence arainst him should be confined to the
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very offense diarged, and that neither bad character nor com-

mission of other specific disconnected acts, whether criminal

or merely meretricious, could be proved against him. This was

j>redicated on the fundamental principle of justice that the bad

man no more than the g-O'^w:! ou^^ht to be convicted of a crime not

committed b}' him. An exception is indulged in where other

crimes are so connected ivifli the one charged that their commis-

sion directly tends to prove some eleiuent of the latter—-usually

guilty knowledge, or some intent. We mention this exception

merely for accuracy, to qualify the generality of the foregoing

statement. It obviously can have no application to such remote

imd disconnected events as those here presented. The cases in

which over^ealous prosecutors have trespassed this rule, so that

appellate courts have had occasion to give it reiteration, are al-

most without number."

Here follows citations to a large number of cases.

"The foregoing cases are referred to not so much to es-

tablish the rule that evidence of such remote acts is irrelevant,

and therefore inadmissible, for that must be obvious at a glance.

That one stole rye from some one in Minnesota in 1895 has no

tendency to prove that he committed this murder in Wisconsin in

1898. They are cited more especially to shoiv how uniformly

Courts have hchi that one cannot he deemed to have had fairly

tried before a jury the question of his i!;uilt of the offense charged

when their minds have been prejudiced by proof of bad char-

acter of accused, or former misconduct, and thus diverted and

perverted from a deliberate and impartial consideration of the

question ivlietJier the real evidentiary facts fasten guilt upon him

beyond reasonable doubt. In a doubtful case even the trained ju-

dicial mmd can hardly exclude the fact of previous bad character

or criminal tendency, and prevent its having effect to swerve such
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txpecte;! that jurors can escape such effect."

in the case of Boyd vs. L'nited States, 142 L'. S. 450, the

defendants i'>o\<l and Stanley were on trial joi:itly for the mur-

der of one Dansby, claimed to have been committed in an at-

icin/^t to rob.. The tendency of the proof offered by the govern-

ment was to show that the killing occurred in an altercation be-

tween the defendants and a man by the name of Davis ( killed \\\

the row) on the one side and Dansby, I'.utler and Joseph and

Martin I'.yrd on the other, tliat the defendants and Davis were

attempting to rob Martin I'.yrd. Davis presenting a pistol and

demanding his money and that in the altercation which followed

Davis and Dansby were killed.

The theor\- of the defendants on the contrary as outlined b}'

their counsel, was that while they and Davis were at a ferry

landing attempting to gel across, they were attacked b\ the

Dansby I'.yrd crowd, who were attempting to arrest them for pre-

vious robberies and that in the altercation which ensued, the

iiyrd crowd tired upon ihem and killed Davis and that their

shooting- was in self-defense of the assault.

The killing occurred on April 6th and the prosecution was

permitted to prove that on the night of the preceding March 15th

the defendant Stanley had robbed Drinson and Mode, and that

on the 17th of March he and IJoyd had robbed one Hall, that on

the night of March 25th defendants Stanle_\ and Davis roijbed one

John Tax lor and that on the evening before the killing, the

three. Davis. I'.oyd and Stii.nley, robbed Rigsby's store.

The evidence was adn;itted for the purpose of proving the

identity of the defendants and especially of the defendant Stan-

ley, and al.so for the' purpose of showing that if the killing oc-

curred in the course of an attem])t to arrest as claimed b\ the
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!ies.

The case was reversed, (S^^4\Jwstice Harlan saying:

"Nj notice was given by the indictment of the purpose of

the government to intnnUice proof of them. 1'hey afforded no le-

gal presumption or inference as to the particular crime charged.

Those robberies ma}^ have been committed by the defendants in

March, and yet they ma\- have been innocent of the murder of

Dansby hi A])ril. Proof of fhoii only tended to prejudice the

defendants icitli the jurors, to drazi' their minds azvay from the

j'cal issue, and to produce the impression that they were wretches

Avhose lives were of no value to the community, and who were

not entitled to the full benefit of the rules prescribed by law for

the trial of human beings charged with crime involving the pun-

ishment of death. l^])0]i a careful scrutiny of the records, we are

constrained to hold that, in at least the particulars to which we

liave adverted, those rul'.'s were not observed at the trial below*

However depraved in character and however full of crime their

past lives may have been, the defendants were entitled to be tried

upon competent evidnce, and only for the offense charged.

Perhaps there is no more instructive oi clearer discussion

and statement of the rule tha)i the concurring opinion of Judge

Peckham, now Justice of the United States Supreme Court, in

the case of People vs. Sharp, 107 N. V. 427; 14 N. E. 345. In

this case the defendant was indicted for bribing a member of the

Common Council of the City of New York with $20,000 to influ-

ence him in a matter of a franchise of the Broadway Railroad

Company. Proof was admitted l)y the lower court tending to

show that he had the previous year offered the engrossing clerk

of the Assembly $5000 to alter a bill so as to give the railroad a

franchise. It was held that the evidence was improperly ad-
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I'ni'Ucd. Jud.t,^' rcckliain says:

riidcr such conditions, and guided b\' such rules, it does

not seem to me that this evidence by I'ottle was so connected le-

;,;itimatel\- witli the. main transaction—that of the alleged bribery

of Fullgraff—as in an\- way to characterize the intent with which.

the money was alleged to have been, paid Fullgraff, in any other

sense than the evidence tends to show capacity upon the part of

the prisoner to commit the crime because he had, months before,

attempted to commit one of a similar nature, witla another per-

son, for the purpose of accomplishing another act. // is a z'cry

gciuval. and cxtrcuicly broad, and, I think, a dangerous, ground

upon which to claim t/ic admissibility of evidence of this char-

actir, to say that it ten.ds to shoz^' tliat the prisoner was desirous

of obtaining a railroad on Broadway that he z^^'as willing to

commit a crime for the purpose of securing his object. It seems

to me this is nothing more than an attempt to show that the pris-

oner was capable of committing the crime alleged in the indict-

ment becapse he had been willing to commit a similar crime along

before, at an(jther place, and for the purpcjse of accomplishing

the ccjmmission of another act b}- a different person. To adopt

io broad a ground for the purpose of letting in ei'idence of the

c:>mmission of another crime is. I think, of a zuvx dangerous

tendency.. It tends necessarily antl directly to load the prisoner

down with sei)arate and distinct charges oi ])ast crime, which it

cannot lie su])posed he is or will be in pro])er ccnulition to meet

o\ explain, and which necessarily tends to very gravely prejudice

him in llie minds of the jury upon the (|uestion of his guilt or in-

Tiocence i do not think that evidi^nce of the kind in ([uestion.

and in ruch a case as is here i)resenU'd. legitimately tends to en-

lighten a jur}' upon the subjtct of the intent with which money

was i)aid many months thereafter to another person, at ;i differ-
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c-nt place, and to accomplish the commission of another act. //

ihrozvs light upon that intent only, as it tends to shozv a moral

capacity to commit a crime. . It gives, under the circumstances,

entirely too wide an opportunity for the conviction of an ac-

cused person by prejudice, instead of by evidence showing the

actual commission of the crime for ivhich the defendant is on

trial."

It is true that this decision is criticized and disapproved bv

Mr. Wigmore with his usual comfortable assurance. But we

submit that it is entirely supported by the long list of authorities

cited supra and is besides m line with the principles of common

sense and enlightened justice and that the opinion of this emi-

nent and experienced jurist will be a part of the law on this

subject, when the theoretic book of the learned author will be

('ustv and mustv with ae^c and disuse. •

It will be seen . that the offenses against the State

of Oregon and the offense sought to be proven were entirely in-

dependent transactions and these collateral offenses were only

similar in the general nature of the offenses—that is, each related

to the crime of perjury in the application for land—in all other

lespects they were enti'"ely distinct.

Th: crime charged wa^^ that of a conspiracy to suborn per-

jury, in the matter of an application for timber lands of the Unit-
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0(1 States. This conspiracv was alleged to be between all three

(f the defendants and the "conspiracy" was the sumstantive ele-

ment of the offense and the perjury was charged to have been

contemplated before Higgs. who was a United States Commis-

sioner and alleged to be one of the conspirators.

The collateral crimes offered in evidence involved one. or at

the most. two. of the defendants only. It was not even claimed that

Biggs had anything to do with them, nor were they offered

against him, so that it is entirely plain that the collateral crimes

I admitting that they wer^ committed) were an infraction of a»

different law against a different sovereignty involving the per-

jury of altogether different individuals from those charged in

the indictment and in relation to different lands, before differ-

ent officers, and involving an entirely different proposition, in

which it was only claimed that a portion of the defendants shared.

It can hardly be claimed that this evidence was competent

for the ]nn-])ose of showing ])lan or design, because the transac-

tions involved, as we have seen, different parties, different lands.

a breach of different laws and an offense against different gov-

ernments and would be too remote for this purpose imdor any of

tlie authorities.

So it is difficult to conceive how it can be contended that it

was ])ro])er for showing motive' or intent. I'he only thing that

could ])r)ssibl}- l)e material for the i)ur])ose of showing motive

would be the mere' fact that some of the defendants owned other
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land in that vicinity, and therefore, might wish to acquire the

lands in question : but this is very remote and insufficient to jus-

tify the introduction of such testimony.

People vs. Sharp, 107 N. Y., Supra.

Besides, if this had been the purpose it would only have been

necessary to have shown the facts as to the ownership of the

land, the deed from the state, etc., and it would have been entire-

ly unnecessary to have gone into all the details as to the alleged

subornation of perjury in the state land matters.

Even when evidence of another offense is admissible the

I^rosecution cannot be permitted to go into unnecessary details.

Martin vs. Coiiniioiiwealth, 93 Ky. 189. 19 S. W. N-. 580.

So the evidence was entirely too remote under the authori-

ties for the purpose of showing intent, even if the intent did not

speak for itself in this case. It would be very far fetched rea-

soning indeed, to say that, because a party had committed subor-

mation of perjury by inducing one person to swear falsely in re-

lation to one piece of land in a proceeding with one sovereignty,

that therefore he intended to induce a different person to swear

falsely in relation to a different piece of land before a different

tribunal and in relation to the rights of a different sovereignty.

The act in the one case would only tend to prove the crim-

inal intent in the other case, on the theory that the defendant, be-

ing a bad man, likely to commit crime and having a vicious in-

tent in the one case, was likely to have a like vicious intent in

the other case. And this would be simply saying that you could

prove the one offense by showing that the defendant was a bad
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tiian and therefore likelv to commit tlie other. Opinion of

' rj'.rien. jiulge, in People vs. AloHneaux, and Peckham, j"dge, in

i'eo])le vs. Sharj), Supra.

Besides, the acts charged in this indictment, if pro'en, ipoke

lor themselves and neede>i no other evidence of -ntent. The

charge was that the defendants had themselves n^ade contracts

(or were to have made them) with these applicants to transfer

the land to them and then were to induce »^l^e api)licants to swear

that the^ liad made no such contract.

If this was true, there was no room for any question about

the intent. If these applicants had made contracts with these

cefeiidants and these defendants induced them to swear that thev

i;ad not made any such con*:ract. it is perfectly plain that the in-

tent to have them swear falsely existed as a matter of necessity.

It was one of those cases where the act spoke for itself. We
submit therefore that the only sogency of this proof, as stated

by Judge O'Brien in the Molineaux case, was to show that the

defendants were bad men who had committed other offenses of

the same character and were therefore likely to have committed

this crime. It is said that such proof is admitted in France and

perhaps in some other countries, but, however plausible it may

seem to theorists, we submit that it has never yet been admitted

in an}- court in this country, and we submit further, that while

such a rule might tend in many instances to insure the conviction

( f the guilty, it would also involve the innocent in griveous dan-

ger—such danger as wouUl far overbalance any good that might

come from the rule.

We submit, therefore, that this testimony was incompetent

uud inadmissible for any pm-pose or at any time.
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NOT PROPER REBUTTAL.

But the manner in which this evidence was introduced made

u still more inadiuissiblc— still more dangerous.

If such testimony was admissible it was plainly a part of the

prosecution's direct case and was not admissible in rebuttal. Then

the defendants would have had more time and better opportu

liity to have met and disproved, justified, excused or explained

these alleged collateral offenses, but it was held back and only

'disclose! to the defendants in the rebuttal case at the end of a

long and tedious trial and but a few hours before the case was

i^ubmittcd to tlie jury.

We submit, therefore, that this accentuates the error in ad-

Tiiitting the evidence at all. and makes the prejudice to the de-

fendants es.sentially greater even, than it otherwise would have

been.

NOT PROPER CROSS-EXAMINATION OF DEFEND^

|: ANTS.

In order to lay an apparent foundation for the introduction

of this testimony in rebuttal the defendant Gesner was recalled

and compelled to testify in relation to these matters in cross-ex-

aiiiiiwtion, after the defendants had rested their case and the

government had entered upon its rebuttal.

Gesner had not testified at all in relation to these collateral

I

matters on his direct examination, and, indeed, had not been asked

at all about them up to the time he was compelled to take the

jl

stand for such re-cross-examination. We submit that this was

not proper cross-examination. That cross-examination shoifld be



confined to matters broiu^^liL cnit in tlie direct and that a defend-

ant on the witness stand can not be cross-examined as to col-

lateral matters about which he has not testified at all in his direct.

it is true that in some cases the Court has a certain discre-

tion in permitting" a cros sexamination to extend beyond the

fair ])urview of the direct.

Since it is ordinaril}- the mere matter order of proof.

Saitty 7's. U. S., 117 Fed. 132.

Dut in a criminal case where the defendant himself is on the

stand the rule is different he only subjects himself to a fair

cross-examination and anything more than that is prejudical and

reversible error.

People z's. McGiiiii:;ill. 41 Cal. 431.

People I's. Rodriqitez (Cal.) 66 Pac. 174.
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Error in refusing- to charge as follows

;

'EVEN IF YOU SHOULD FIND THAT SOME ONF
OF THE DEFENDANTS l.VTENDET) 'rO SUBORN PER-

JURY, OR EVEN DID SO', THIS WO'^LD N(;T JUSTIFY

A CONVICTION OF THE CHARGE IN THIS INDICT-

MENT UNLESS YOU FURTHER FIND THAT TWO OR
MORE OF THESE DEFENDANTS DFT-TNITRLY PLAN-

NED AND AGREED AMONG THEMSEL^ FS TO I'RO-

CURE THE ALLEGED PERJURY."

There was evidence in this case which was admitted against

Gesner alone, as for example, letters written by him (see record

pages"^^-^— ). and evidence of mirncrous witnesses like that of

Ben Jones (see record page ~ ), which in its direct effect at

least involved onlv one defendant. For illustration of te^lini- ,,
—

.

money of such other witnesses see pages of the

record.

Hence the propriety of tlic above request ia order that the

jury should not get confused a? to the issue and Tind a vc^rdict of

guilty against all, if they thought that s.);.:e one of the defend-

ants intnded the subornation of perjur}', and that the others

were involved in a plan to secure land without having agreed

with any one that perjury should be suborned.

A definite agreement of some kind, either tacit or expressed

between the conspirators, is the very essence of this crime.

U. S. Martin, 4 Clifford 163.

Pettibone vs. U. S., 148 V. S. 197.

4 Elliot on Ev., Sec, 2926.

It is true that this agreement need not be a formal one or ex-

pressed in words, and the jury may infer it from circumstances,



but ill sonic form the agreement and preconcerted atdon must

exist. Here the defendants were strenuousl}- contending- that

there was no such agreement in any way or form, and while there

was evidence no doubt from which a jury might infer such agree

ment, yet the defendants were surely entitled to have them fully

informed in language which they could not misunderstand, that

some kind of a definite agreement between the parties was the

essence of this offense. The offense is a peculiar one—it is the

])reconcerte(l agreement, not the act, and joint action without the

agreement will not make the offense.

Clifford I's. Brandon. 2 Champbell 358.

Xcwal! I's. Jenkins. 26 Pa. St. 160.

Res. t's. Pywcll, 1 Starkie 402: 2 E. C. L. 156.

An error of a somewhat similar nature was committed in re-

fusing the following instruction:

"EVEX IF YOU FIXD THAT PERJURY WAS COM-

^IITTED r,Y SOME OXE OR MORE OF THE APPLT-

CAXTS IX OUESTIOX THAT WOULD XOT JUSTIFY A

\'ERDICT OF (^.UILTY, UNLESS YOU FURTHER FIXD

THAT AT LEAST TWO OF THE DEFEXDAXTS COX-

SPIRED AXD AGREED TOGETHER TO PROCURE THE
PERJURY TO r>E COMMITTED.

Referring again to the testimon\- of Pen Jones, one might

believe that he committed perjur\-, and that neither Williamson

or P)iggs ever conspired to suborn ])eriury, or that the}- had an\

idea that ])erirr)- would be committed.

And the jurv might have believed from the e\-i(lciice thai

even if Gesiier knew that Jones would commit i)erjury that he

was not in a coiisi)iracy with any one to suborn piTJury.

It is manifest that this is a case wlu'Ve there was a great
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probability that the jury might be confusel as to the real issue

and convict upon collateral matters.

There was error in refusing to charge the jury as follows:

"THE DEFENDANTS ARE NOT CHARGED WITH
DEFRAUDING OR ATTEMPTING TO DEFRAUD THE
GOVERNMENT, AND THEREFORE ANY MERE AT-

TEMPT TO EVADE THE LAW ON THEIR PART (IF

THERE WAS ANY SUCH ATTEMPT) WOULD NOT JUS-

TIFY A VERDICT OF GUILTY UNLESS THERE W\-\S

ACTUALLY AN AGREEMENT AND CONSPIRACY
AMONG THEMSELVES TO PROCURE PERJURY."

It is to be born in mind here that under the charge in the

indictment the object of the conspiracy was to suborn perjur\-,

not to acquire title to a portion of the government domain b\

fraudulent entries.

The natural ultimate object of a conspiracy involving mat-

ters of this kind wt)uld be to acquire land, and the testimony of

all the applicants tended in this direction rather than to show

that the ultijiiate (jhit'cl was a consT)iraxv to suborn pc^iurv. j, .

(See ot *the record coittanimg- trie testnnonv t'v<._ i

nineteen persons mentioned in the overt acts charged in th^/ .^^.
indictment, page s-^ or the record.) J t r o-

It is manifest that no general statement of the law would be/
J"

sufficient to warn the jury and hold them to the issue. It was.

necessary that they should be told directly and positively that ^' /

mere attempt to evade the law did not constitute the offense '^y^~

charged. 'OyS^/ _
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There was error in refnsino- the request to charge as fol-

lows :

"THE CHARGE IN THIS INDICTMENT IS THAT
THE OATHS OF THE APPLICANTS IN QUESTION-

WERE INTENDED TO P.E FALSE IN THE MATTER OF

THE ALLEGED CONTRACT TO CONVEY TO VAN GES-

NER AND WILLIAMSON, AND YOU MUST BASE YOl'R

FINDINGS ON THAT CHARGE ALONE."

The refusal to charge as above requested merits a comment

of a like nature as those above.

There was error in refusing to charge as follows

:

"EVEN IF YOU SHOULD BELIEVE. THEREFORE,

THAT THE APPLICANTS, OR SOME OF THEM, WERE
INACCURATE OR TESTIFIED FALSELY AS TO WHERE
OR HOW THEY OBTAINED THE MONEY TO PRO\^E

UP O.N THEIR CLAIMS THAT ALONE WOULD NOT BE

SUFFICIENT TO SUSTAIN A VERDICT OF GUILTY IN

THIS CASE." -^

It will be remembered that the government was permitted to

offer evidence tending to show that the lands were not subject

to entry ; that there was no timber upon the different claims.

The government was also allowed to offer evidence tending to

show that the money with which to ])rove u]) wasobtained by

some of the applicants in a different manner from that which wa

testified by them.

(See page of the record.)

Hence the pro])riety of the above request.



—139—

THE INDICTMENT DOES NOT CHARCjE THAT
EITHER DEFENDANT WILLIAMSON OR GESNER DID
ANY OVERT ACT; HENCE THE COURT COMMITTED
MANIFEST ERROR IN CHARGING THE JURY AS FOL
LOWS

:

"The offense is sufficiently proved if the jury is satisfied

from the evidence, beyond a reasonable doubt, that two or more

of the parties charged, in any manner or through any contr

vance positively or tactitly came to a mutual understanding to ac-

complish a common and unlawful design, followed by some act

done by any one of the parties for the purpose of carrying it in-

to execution."

To warrant a conviction it must appear (
i ) that a conspir-

acy existed as charged in the indictment, (2) that if such con-

spiracy existed the oz'ert act charged was committed in further-

ance of such conspiracy, and (3) that the defendant was one ol

the conspirators.

United States I's. Cassidy, 67 Fed. Rep. 698.

United States vs. A'e-a'ton, 52 Fed. Rep. 275.

United Sfatse 7's. Goldberg, 7 Bhss (U. S.) 175.

It is a question for the jury to determine whether any one

of the acts, alleged to have been done to effect the object of the

conspiracy, was actually committed, and if so whether it was

done to effect the object of the conspiracy. See

United States z's. Sanchc, 7 Fed. 715.

The instruction complained of was not modified by other

instructions given, but to the contrary, it was several times stated
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to the jury i effect that in so far as the overt act was concerned

it was sufficient if any one of the defendants did anything to ef-

fect tlie ohject of the conspiiacy.

Apart from any antliority. it is manifest that tlie .u:overn-

ment must ])rove its case as ahej^^ed in the in(Hctment, and that

there ccndd he no proper conviction of any of the defendants

upon proof of the conspiracy charg-ed and proof of an overt act

other than one alleged in the indictment, whether such overt act

was committed by a person alleged to have committed some overt

act or hv a defendant who was not alleged to have committcfl an

overt act. The indictment charges that the defendant i'iggs com-

committed several overt acts, but it charges no overt act against

an\- other defendant. The jury might have based a conviction

upon an overt act done by the defendant Williamson, or by an

overt act done by the defendant Gesner. They might have

thought that Gesner did an act to effect the object of the con-

spiracy.

Thc\' misTfht have believed the evidence of I'en Jones when

he testified that (see page'^-'^— of the record) Gesner asked him

and wife to take uj) a claim, and that this was an act dovxC I

effect the object of the conspiracy.

The jury might have believed the evidence of each a])plic;'ri

who talked with (iesncr and found from such evidence that

(Jesner committed ? nupibejL Qjf overt acts.

See pa'ge.s '^'*^oi die record.

The iurv might have believed the testimonv of Tohr. W'at-

kins when he testified, see page 7 ^ of record, that \\'il!ian'<on

wrote the description of the land to be entered in a book and

that such act was in furtherance of the conspiracy.

In fact there is just as much reason to believe that the jur

based their verdict on an overt act committed hv Williamson or
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hy Gesner as that they based a verdict upon an overt act alleged

in the indictment. The chances are at least two to one against the

jury's basing its verdict upon an overt act alleged. There was

considerable evidence to the effect that Biggs told t!;e applicants

that the}- could properly take the oath required of tViem when

they were applying to enter the land. We submit that these

plaintiffs in error are entitled to a trial of their case according

to the rules of law, and that the instruction coraplainoi of is a

plain violation of their legal ri^ht.
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i:kK( >K IN iM:kMriri.\(. riii-: ixikoDie'riox oi-

i-:\ iDKXci-: 'n-:.\"i)i\(. ro iMri-.Acii riii': wrrxicss

I'.KAXToX \\\ SII()\\'IX(; COXI KADICTIXC STATIv

Mi-:xrs AS T( )(.()i.i.A'ri".i^\i. axd imm atickiai. mat

TERS.

This witness was a very important witness for the defend-

ants, lie was the only one of all the witnesses who talked with

< iesner abont takinjj^ land, who had not himself apjjlied. lie was

not under fear of indictment himself. The gt)vernmcnt could not

claim that lu- had been .guilty of j)erjur)- in the matter, for he had

made no application at all. .Ml the witness agreed that he was

present anil his testimony entirel}' corroborated Gesner.

The prosecution was permitted to impeach him by showini

allej;ed C(jntradictor\' ."Statements as to an entirely immaterial

matter about which he had not testified at all in his direct.

It was made to appear in cross-e.xamination thai a day or

two before the talk with (iesner, he was traveling- through the

count}- and sto])])ed at the place of one Adams. Ileing; asked by

the prosecuting- altorne\- where he was going, he said he was on

his way to \ ale, which is in the extreme eastern ])art of the

.State of ( )regon and not a great distance from the Idaho line.

The i^rosecution was then permitted to ask him if he had

not stated that he was going to Idaho and he, having denied mak-

ing such a statenieiU, to im])each him I)y calling- two witnesses to

contradict him 1)\- showing that he had.

The onl\- foundation laiil for the impeacliuuiu of this witness

in this matter was as follows.

"(J. I thought you were on your way t*^ Idaho, w;isn"t vou?

.\. When I met Campbell Duncan?
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Q. Yes.

A. Xo. sir. I was not.

Q. Did you say you were?

A. I did not.

'Q. Didn't yoii tell him that ?

A. I did not.

Q. Didn't tell anybody that?

A. I did not.

Q. How did you come to go to Campbell Duncan's house?

A. I was on my way to Vale, Ore., in the eastern part of

the state. I had a younger brother there by the name of Fred,

and he wanted me to come out to where he was located, and I

stated at the time, I thought I would go up there, and I came

along where Campbell was living.'^

Record page ZZJW

The impeachment by Adams was as follows

:

"Thereafter, one Wilham Adams was called as a witness,

and after testifying that he had a ranch near Prineville, where

Campbell Duncan was working, and that the witness Branton

came along there in June, 1902, was asked the following ques-

tion:

"Well, did he state to you that he was going to Idaho at that

time ?"

To which defendants objected as incompetent and not proper

impeaching question, and no proper foundation laid for it, but the

objection was overruled and the defendants excepted, where-

upon the witness answered

:

"Yes, sir."

Thereupon the following questions were asked:
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O. At tlio time of the conversation, I refer, was this niau

liranton tlure at your place?

A. Yes. sir.

(J. I low lou','^ was he there?

A. Three nij^^hts and days.

Q. I a nilalkin^ ahout the time he camped there. I);d he

then state to you that he was going to Idaho?

To which (iuestion the defendant objected as not a proper

im])eaching ([uestion and no jjroper foundation laid for it and in-

competent, but the objection was overruled and the defendants

exceptetf.

Whereu])on the witness answered:

Yes. sir.

Q. Was Duncan ])resent when he said this? Was Cam

Duncan present when I'rrmton said it to yoti ?

.\. Yes. sir. y^
Record page ^

The impeachment by Duncan was as follows:

"Thereafter on rebuttal fme Camj)bell Duncan was called

as a witness by the government and asked the following question:

(J. Mr. Duncan, when \(>u first saw Clarence I'.ranton

—

the witness hereinbefore referred to—there (at .Adams' ranch)

what did he tell you, if anything, as to where he was going?

Objected to by the defendant as not ])roper rebuttal.

( )bjection overruled and det^•ndanl excepted. Witness

answered :

lie said he was going to Idaho, on his road there."

Record page

It is well settled that it is error to permit the impeachment of
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a witness on such collateral and immaterial matters—if a wit-

ness is asked in relation to such matters upon cross-examination

his answer is conclusive.

Rapaljc on Witnesses, Page 345, sec. 209.

People vs. Kellat, 53 Cal. 65.

Everett vs. Pierce, 59 Cal. 540.

The prosecution also sought to impeach this witness by sup-

posedly contradictory statements made to one Ray in relation to

the reason he did not take up a timber claim.

The foundation for this was as follows

:

"Q. About one year after you had been up to the timber

and in Prineville, didn't you have a conversation with Frank Ray.

and didn't you tell him that the reason you did not take a timber

claim at that time was because there wasn't enough in it ?

A. I don't remember having any conversation with Frank

Ra}- at all regarding the timber.

Q. You will swear you did not say that to him ?

A. I am positive that I never met Frank Ray to my knowl-

edge except once from the time that we were up there in the

timber until since I came here to Portland at this trial.

O. When was that once?

A. I met him on the road east and north of Prineville. I

don't remember the name of the stream he was on, but I was go-

ing, to look after some horses I had, and I met Frank Ray, if I

remember right, and I might possibly mistaken in meeting him

there ; it might have been in May or June, 1903.

O. Did you tell him on that occasion at that place that the
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reason you did imt takr a tinibcT claim, rcfcrrint;- lo the time yon

went u]> there, wlien Dr. ( iesner was there, was hecause there

wasn't enough in it for you?

A. Xo. sir ; I iUd not.

(J. ( )r that in substance?

A. Xo. sir." /^^
Record pas.

".And thereafter, one I'rank Ray was called as a witness, and

liavinj;- testified that he met the witness I'ranton on the road east

and north of I'rineville. in May or June. 1903. was asked the fol-

lowing" (juestion :

.And on that occasion, difl he say to you that the reason he

did not take up a timber claim at that time that he was u]i there

at the shearing plant was because there w^asn't enough in it. or

words to that effect?"

To which question the defendants objected upon the ground

that there was no ])roper foundation for impeachment, and also

that the circumstances for time, place, and persons present, were

not called to the attention of the witness Branton while he was on

the stand, but the objection was overruled, to which ruling de-

fendants expected and their exception was allowed. Thereupon the

witness answered :

"Yes, sir."

There was no foundation for the foregoing inij^ieachment

f|uestion, except as hereinbefore set forth, in relation to the cross

examination of the witness llranton." Record pa_ge ^
It will l)e observed that the conversation was not sliown tn

have occurred at the time referred to by i'rantnn. llranton did

not remember having any 1al]< with him ;it the time he referred

t(i. The places were not fiilK ideiilifie(l ;is the samr. Till' Tliu -t^^-

*
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buLiT u ' IiJlIi R-ci) u«j Jl^kLil uu lliL lujud aoi-fli horn that

^looo. Ijh r rr v i
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lii ilnu i l l iii l | ] ii

_
*

i i n i.m IJn nnnir

iToado %tt that it was the same meeting and the time was but

httle more definitely fixed. The conversation related by Ray, if

it took place at all, might have been and probably was at some

other time than the one remembered by Branton. The rule which

requires time, place and persons present to be pointed out defi-

nitly so as to fully inform the witness of the time referred to and

to refresh his memory in relation thereto is well established.

Rapaljc oil Witnesses, page 338, Sec. 203, and author-

ities cited.

In conclusion, we submit that the Court below clearly erred.

1st. In holding that the indictment was sufficient.

2nd. In holding that the indictment charged conspiracy to

suborn perjury in the matter of final proofs and in admitting tes-

timony thereof and submitting the case to the jury on that theory.

3rd. In permitting the witnesses to state their ''understand-

ing" of the transaction with Gesner and their undisclosed inten-

tion at the time of their application and final proof.

4th. In charging the jury that the indictment might be sus-

tained by proof of an overt act of any of defendants, whereas the

the indictment only charges overt acts of Defendant Biggs.

5th. In refusing to instruct the jury that there must be, in

some form ,a definite agrement or concert of ac-tion between the

parties to make conspiracy, and that a simple intent to evade the

provisions of the timber law would not sustain the indictment.

6th. In admitting evidence of distinct offenses against the

state of Oresfon in the matter of school lands.
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7th. Ill ptTiiiitliii}^ iIk- witness llranlon to he iiii])caclu'(l as

tf) collateral and immaterial matters.

riKTc are minuTcnis ullier errors of which we comjilain. some

of which we have noticed in this hrief. hut these seem to us so

clear and plain as to show that the defendant (hd not have a trial

accordinfj to the rules of law. (^f course, we have no ricjht to

ask this Court to i)ass upon tlieir j^uilt or innocence, hut we do

have a ri^ht to ask that their trial he hased upon the assum])tion

of innocence and that all the safe^iards of innocence provided l)y

law he a])plied.

Respectfully submitted,

H. S. WILSON and

ALFRED S. BEXXETT.

Attornevs for Plaintiffs in Error.


